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WATsoN v. MURRAY.
Decided May 16, 1891.

1. Advancement— Resulting trust.

Where, in a purchase of land, a mother paid the consideration and her son
tock the title, a trust resulted in her favor, unless she intended to make
an advancement; if she paid a part only of the consideration, a trust re-
sulted pro tanto.

2. Aavancemen!— Presumption.

Where the deed to real estate is taken in the name of the purchaser’s
child, the law presumes that the purchase was an advancement, but the
presumption may be rebutted by proof; as in this case by showing that
the mother intended that her son should become an equal owner with
herself, and that he wrongfully and without her consent took title to him-
self.

3. Possession—Notice. '

Where in such case the possession of the premises by the mother, as head
of the family, was sufficiently marked and ostensible to put an intending
purchaser upon inquiry, one who purchases from her minor son will take
the legal title subject to a trust in her favoras to a moiety.
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4. Estoppel—Burden of proof.
The burden is upon one who relies upon an estoppel to establish the facts
relied upon as creating it.

5. Estoppel by conduct.
.One will not be estopped by 4 failure to set up a title where no one was
deceived by it, or where there was no intention to deceive.

APPEAL from Pulaski Chancery Court.
Davip W. CarroLL, Chancellor.

T. ]. Oliphint for appellee.

1. The relation between appellant and Jordan was one
of confidence and trust. Pom. Eq. Jur., secs. 959, 1049~
1088; 104 U. S, 54, 70; 39 Ark,, 309; 13 Cal, 133.

2. A parent is entitled to the earnings of a minor son,
especially while living with her as a member of the family.
3 Hill, 399; 38 Am. Dec., 644; 15 N. H., 486; 2 Mass., 113;
6 Conn., 547; 3 Barb., 115. The money being hers, and
being made to believe by Jordan and his friends that to
take the deed in Jordan’s name did not affect her rights
while she lived, she is the owner in fact, and is entitled to
have the trust declared, provided Murray is not an innocent
purchaser.

3. On the subject of innocent purchaser and notice, see
33 Ark., 465 41 id., 169; 34 ¢d., 301; 47 id., 540. The law
presumes a prudent person before purchasing will take ordi-
nary precautions, and, if the land is occupied, will make in-
quiry as to their rights. 37 Ill., 214 ; 109 111., 349; 15 id., 540;
18 id., 542 ; 45 id., 281; 76 id., 260; 87 id., 578 95 id., 39;
Story, Eq. Jur., sec. 400. The possession of a third person
is sufficient to put a purchaser upon inquiry. 5 Barb., 548 ;
13 N. Y., 189; 1 Hare, 43. It is the duty of the purchaser
to seek the party in possession and make inquiry ; and if he
neglects to do so, it will be at the hazard of being held cog-
nizant of all facts which the inquiry would have revealed. 2
Ves. Jr., 437 ; 2 Sch. & Lef,, 583; 2 Ball & B.,416; 2 Swanst.
281; 1 Meriv., 282. Where the location of the land is such
as to render personal inquiry practicable, a purchaser failing
to make the inquiry is no more entitled to be regarded a
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purchaser in good faith, than if he had so inquired and ascer-
tained the real facts. 36 Cal., 272; 12 id., 363 ; 19 id., 675;
21 id., 609 ; 26 id., 393; 29 id., 486; 33 id., 693; 7 Watts,
"386; 15 N. Y, 355; 4 T. B. Mon,, 1g6; 7 B. Mon,, 312; 4
N. H., 404-5; 6., 266. The purchaser is bound to admit
every claim which the tenant could enforce against the ven-
dor. 5 Johns. Chy., 28. If appellant had given the lot to
Jordan, she could have taken it from him without his con-
sent. 22 Ill, 74; 14 id., 342 ; 70 id., 415; 83 1d., 267; 2
Johns,, 53; 3 Am. Dec., 399; 12 id., 183; 2 Wend., 459;
20 Am. Dec., 639; 14 Barb., 244 ; 25 4., 505.

Eben W. Kimball for appellee. _

A trust must be proved so clearly as to leave no doubt of
it. 48 Ark., 169; 11 ¢d., 82. To create a trust the money
must be paid at the time of the conveyance. 40 Ark., 62.
And the trust must arise immediately by virtue of the pur-
chase. 29 Ark., 630. If there was a trust of any kind, it
was secret and void by the statute of frauds. If appellant
contributed anything, which is not clearly proven, it was an
advancement. 45 Ark,, 481. There was no such possession
as to put Murray on notice. 41 Ark., 169; 109 U. S., 504,
512.- It was appellant’s duty, when Murray made inquiry of
her, to have set up her claim, and, not having done so, she is
estopped. 33 Ark., 465. At the very most the secret trust
could only amount to a life lease.

MaxsFIELD, J. By this complaint in equity the plaintiff
Phillis Watson sought to obtain a decree divesting the de-
fendant Murray of the title to a city lot and vesting it in
herself. The lot was sold and conveyed to Murray by his
co-defendant, Jordan. The latter acquired title by a deed
executed to him by W. B. Wait and duly recorded before
the conveyance to Murray. The grounds on which the re-
lief prayed for is claimed are specifically set forth in the
complaint, the allegations of which are to the effect that the
purchase money for the property in dispute was paid to
Wait by the plaintiff; that the deed was wrongfully taken
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in the name of Jordan; that a trust of the legal estate there-
fore resulted in favor of the plaintiff; and that Murray pur-
chased with notice of her equitable right. The answer of
Murray denies all the material allegations of the complaint,
and avers that he purchased the lot and paid the defendant
Jordan for it the sum of $650, without any knowledge or in-
formation that the plaintiff had paid any part of the price at
which it was bought from Wait, or that she had or claimed
to have any interest in it whatever. The defendant Jordan
is a minor, and an answer in proper form was filed for him
by a guardian ad liteme. The chancellor, having found that
Murray was a bona fide purchaser without notice of any
equity held by the plaintiff, dismissed her complaint, and de-
creed that she should deliver to Murray possession of the
lot. :

The proofs adduced at the hearing established in substance
the following facts: The lot in controversy is situated in
the city of Little Rock, where the plaintiff, an uneducated
negro, had resided for many years previous to the purchase
from Wait. She labored there as a cook and washerwoman,
and thus supported herself and her family. The defendant
Jordan is her son, and lived with her during those years
and up to about the date at which he executed the deed to .
Murray. He was about 18 years of age when this suit was
commenced, and appears to have been an intelligent and
industrious boy. As soon as he was old enough to work,
he began to earn money as a shoe-black and in other simi-
lar occupations. His mother saved his small earnings, to-
gether with such part of her own wages as was not required
for the payment of house rent and other necessary ex-
penses; and when a fund had thus been accumulated which
probably exceeded the sum of $300, it was deposited in bank
with an understanding between the mother and son that it
should be used in buying for themselves a home. Out of
this fund a lot was purchased from one Pearce for the sum
of $300. The deed was taken in the name of Jordan; but
it does not appear that the plaintiff knew it was to be taken
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_in his name, or that she was present when it was executed.

She however accepted the deed on the representation of
Jordan that Pearce and others advised that it be made in
his name to prevent other children of the plaintiff, who had
not assisted in making the purchase, from sharing in the
inheritance of the property at her death. The Pearce lot—
as we may call it by way of distinction—was sold soon after
its purchase for the sum of $400. Jordan was about 16
years of age when this sale was made, and upon the applica-
tion of the plaintiff the disability imposed by his minority -
was so far removed as to enable him to execute a deed to
the purchaser. The $400 thus obtained was paid to the
plaintiff, but was taken to the bank by Jordan, who appears
to have deposited it there in his own name. About a year
later the lot in suit was purchased from Wait for the sum of
$325. It was paid for out of a common fund, which in-
cluded the sum received for the Pearce lot, and probably
represented additional earnings of the plaintiff and also fur-
ther sums acquired through the labors of Jordan.

They both appear to have participated in the bargain for
the Wait lot, and it was evidently purchased in pursuance of
the original plan for buying a home. The purchase money |
was paid to Wait by Jordan, who again took title in his own
name; but he did so without the plaintiff’s knowledge or
consent, She was not present when the deed was executed,
and, on learning that Jordan was made the sole grantee,
expressed her dissatisfaction. But he again assured her by

_stating that he had acted upon the advice of an attorney, and
that she would in any event hold the property during her life.
A dwelling house was built upon the Wait lot at a cost of
about $520, and paid for out of the fund referred to above
and other funds earned by the plaintiff and Jordan. Assoon
as the house was completed, the plaintiff moved into it, and
continued to occupy it until the final decree was rendered
in this suit. Jordan lived there with her as a member of her
family in the same way that he had lived with her in other

. houses. Murray, who also resided in Little Rock, visited
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the premises twice before his purchase. On the occasion of
each visit he found the plaintiff there pursuing her accus-
tomed labors, and had a conversation with her. He testifies
that in the first conversation he asked her how old Jordan
was, and she replied that he was 18. This he states was
all that was then said by either party. On the second visit
he says that he asked her how the kitchen was finished, and
that she then inquired why he was looking at the house ;
that he answered by asking if she did not know it was for
sale ; that she replied by saying she did not, and inquired
at what price; that he told her the price was £600 or $650,
and she said the price was too small, that it was less than
the property cost. This, Le states, was all of the second
conversation, and that a few days after it occurred he had
an abstract of the title examined and bought the Iot.

The plaintiff testified that, on Murray’s first visit to her
house, he inquired whether the place was for sale, and she
answered that it was not, so far as she knew; that in answer
to other questions she told him Jordan was her son and
living with her, and that the property belonged to both of
them. She also states.that on Murray’s second visit she
told him the property belonged to her, and objected to its
sale. Murray further testifies that, in a conversation had
\x;if}llg trb(p plaintiff about one month after his purchase, he
learned for the first time that she claimed the lot, and that
he then stated to her that she had “slept on her rights, as
her name was not mentioned in the abstract ;” that if it had
been, he would have paid her or would not have bought the
property at all. A short time after this last conversation he
caused to be served upon her a notice to quit the possession
of the premises. ‘

The deed to Murray was made about ten months after the
plaintiff’s actual occupancy of the house began. It was
made in consideration of $650 paid to Jordan, and a second
order of the circuit court was obtained to enable him to
execute it. It does not appear who applieq for this order;
but it is shown that the plaintiff did not make the applica-
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tion, and had no knowledge of it. Jordan left the city a
few weeks after the sale, and is proceeded against as a non-
resident. His deposition was not taken. The plaintiff
testified that, in the course of a conversation had with her a
few months before the sale to Murray, Jordan stated that he
was not going to sell the lot, but could do so if he wished;
and that he then boasted of the advantage he had secured
by taking the deed from Wait in his own name.

I. To establish the truth claimed by the bill, as against
the defendant Murray, it was incumbent on the plaintiff to
show: (1) That she paid the consideration for which the
deed from Wait was executed ; -(2) that the purchase was
not an advancement to Jordan'! and (3) that Murray had
notice of her equitable estate at the time he bought. It is
not however necessaryv to the declaration of a trust in favor
of the plaintiff to show that she paid all the purchase money.
If she paid only part of it, and the payment was not made
by way of an advancement, a trust resulted pro tanto. 1
Perry on Trusts, sec. 126; Case v. Codding, 38 Cal,, 191;
Somers v. Overhulser, 67 id., 237 ; Kline v. Ragland, 47 Ark.,
111; Bispham, Eq, sec. 81. '

On the question first to be decided, it is not important to
determine what proportion of the fund used in buying the
lots mentioned was contributed by the personal lalurs or

wages of the plaintiff. Jordan was a minor living with his

mother, and she was entitled to" his earnings. Field's Law
of Infants, sec. 67. The whole fund belonged, therefore,
originally to her; and there is no evidence that she ever re-
linquished her right to any part of it, unless she did so for
the special purpose of making her son the owner or part
owner of these lots. The waiver or relinquishment of a
parent’s right to the wages of a minor child need not be
made expressly. It may be implied. Field’s Law of In-
fants, sec. 68. If the proof shows no such waiver on the
part of the plaintiff, then it is clear that she paid the whole
amount of the purchase money for both lots. And as both
purchases were made from a_common fund and with the

On page 505, ninth line from top, for  truth” read #rust.
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same purpose in view, it is plain that whatever trust resulted
as to one of the lots resulted equally.as to the other. If
therefore the Pearce lot was held, as a whole or as to any
part of it, in trust for the plaintiff, the money received on
its sale was to the same extent a trust fund in Jordan’s
hands—if indeed it can be said to have passed exclusively
into his possession. 1 Perry on Trusts, sec. 126. As a
waiver of the plaintiff’s right to any part of the funds used
in buying the Wait lot would in effect be a purchase to that
extent for Jordan’s benefit, the question whether there was
such waiver will, under the peculiar circumstances of this
case, determine whether there was an advancement; but it
will not necessarily determine whether the advancement ex-
tended to the whole property.

II. Where the deed to real estate is taken in the name
of the purchaser’s child, the law presumes that the pur-
chase was an advancement. But this presumption may be
rebutted by circumstances sufficient to show that no ad-
vancement was intended. Kobinson v. Robinson, 45 Ark.,
481; White v. White, 52 Ark., 188 ; Milner v. Freeman, 40
Ark., 62; 1 Perry on Trusts, secs. 145-147. In Perry’s
work it is said that “ Whether a purchase in the name of a
wife or child is an advancement or not, is a questionof pure
intention ;” and that “if there is any circumstance accom-
panying the purchase which explains why it was taken in
the wife’s or child’s name, and shows that it was not in-
tended to be an advancement, but was intended to be a
trust for the husband or father, the presumption of an ad-
vancement will be rebutted.” The same author also says that
where a father or husband pays the purchase money, and
against his intention a conveyance is obtained in the name
of the wife or child by the fraud or wrongful act of either,
the presumption of an advancement will be rebutted. Sec.
148. The evidence tends strongly to prove that the plain-
tiff expected to be present when the conveyance from Wait
was executed, and that Jordan in her absence wrongfully
took the deed exclusively to himself. She took, it is true,
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no action at the time to have the wrong undone, and ap-
parently acquiesced in the form of the conveyance. But
she was without information as to the nature of land titles,
and there is reason to believe that she had no proper
conception of the danger to which her right was thus
exposed. Her ignorance in this respect cannot be made a
ground for éven equitable relief. But it may be allowed to
have some weight in arriving at her intention in the trans-
actions we are considering., Milner v. Freeman, 40 Ark., 62.
The lot was purchased with the view of acquiring a home.
The sums paid for it and subsequently expended in erecting
upon it a dwelling house and other improvements repre-
sented no doubt all the plaintiff had been able to save from
the earnings of a life-time. She was advanced in years at
the time of the purchase, and her circumstances were such
as to give her a just appreciation of the value of a home.
She had implicit confidence in her son; but it seems ex-
tremely improbable that she could have intended that the
property should belong exclusively to him. The evidence
convinces us that she had no such intention.

But while we are satisfied that an advancement of the en-
tire property was not intended, we think it was the intention
of the plaintiff that Jordan should become an equal owner
with her. She testifies that they “put their money together,”
and, as she expresses it, ‘“ the contract was made’’ to buy
them a home. From facts established by her own deposition
it may fairly and reasonably be inferred that she waived her
right to a part of Jordan’s earnings sufficient to pay one-
half of the price of the Wait lot, and that it was used for
that purpose. We therefore conclude that, on the execution
of Wait’s deed, Jordan betame the absolute owner in his
own right of an undivided half of the lot, and that a trust
resulted in favor of the plaintiff as to the residue.

ITI. The evidence shows that the plaintiff moved inte
the house built upon the Wait lot as scon as it was com-
pleted. There is not a circumstance to indicate that she or
her neighbors regarded her occupancy of the premises as

3. Possestionr
asnotice of title.
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being by the permission or sufferance of Jordan. She was
the head of the family, and no one could reasonably have
ascribed the actual possession of the property to her minor
son rather than to herself. Hyers v. Engles, 16 Ark., 543.
Her possession was as distinct and observable when Murray
purchased, as it was when he subsequently served her with
the notice to quit. And if it was not in the strictest sense
exclusive, we think it was sufficiently marked and ostensible
to put Murray upon inquiry and to charge him with notice
of her equitable estate. Wyatt v. Elam, 68 Am. Dec., §518;
Hamilton v. Fowlkes, 16 Ark., 340; Atkinson v. Ward, 47
Ark., 533. He therefore took the legal title to the prop-
erty, subject to the existing trust as to one-half of it; and it
should be adjudged that he holds it accordingly, unless the
plaintiff is estopped to assert her equity. 2 Pomeroy’s Eq.
Jur., 1048. . '

IV. 1Itis argued that, as the plaintiff failed to set up any
claim to the property when Murray informed her that it was
for sale, she is estopped from claiming it now. The burden
of proof was upon Murray to establish the facts relied upon
as creating an estoppel. He undertook to prove them by
his own deposition; but that is directly and positively con-
tradicted by the testimony of the plaintiff, and finds no cor-
roboration elsewhere in the record. As to this ground of
defense, then, it would be sufficient to say that it is not
supported by a preponderance of the evidence.

But, assuming that Murray has corréctly stated all that
occurred when he visited the premises, it cannot be said
that the plaintiff’s conduct was such as was likely either to
make the impression that she had no interest in the prop-
erty, or to cause him to desist from further inquiry. Nor
can it be said that Murray’s statement to the plaintiff was
such that a person of her limited information would take it
as calling upon her in fairness to assert her right. The tes-
timony shows that the vendee of the Pearce lot required
her consent to his purchase, and paid the price to her. It
was upon her application that the order was made enabling
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Jordan to execute a deed for that lot, and she may reason-
ably have thought that a like consent and application would
be necessary to consummate the sale of property which she
occupied as her home. The party setting up an estoppel
“must actually be deceived by the conduct of the other
party,” and the latter “ must ¢nfend that his conduct should
be acted upon.” Bispham, Eq., sec. 282, p. 349, note 7, and
secs. 284, 291. There is no reason to believe that the silence
of the plaintiff on the occasion referred to was intended to
induce the belief that the lot belonged entirely to her son.
Nor does it appear that Murray in making the purchase was
in the least degree influenced by her conduct. The abstract
of title satisfied him of Jordan’s right to convey, and his
own testimony shows that he acted and relied solely upon
that. Under such circumstances there is no estoppel.

The chancellor erred in dismissing the complaint. The
judgment is therefore reversed, and the.cause is remanded
with instructions to the court below to enter a decree divest- -
ing Murray of title to the undivided half of the lot in con-
troversy and vesting it in the plaintiff,

CockrirL, C. J., did not participate.




