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Ni1x v. DRAUGHON.
Decided March 14, 1891.

1. Mortgage—Guaraniy.

Where a vendor executes a mortgage to his vendee to secure the repayment
of the purchase money if a pending suit affecting title to the land
should be adversely determined, the mortgage is an original, and not a
collateral, undertaking. The vendee’s failure to sue upon the covenants
of his deed will not release or discharge the vendor from the obligation
imposed by the mortgage.

2. Ligquidated damages.

Where the purchase price is fixed by contract as the amount of damages to
be repaid the vendee, the sum fixed becomes, on the happening of the
event on which its payment depends, the precise sum tobe recovered, and
constitutes an actual debt.

3. Mortgage—Foreclosure—Rents and profits.
The condition of the mortgage being broken by the adverse deter-
" mination of the suit, a petition for foreclosure is not defective which
fails to allege an eviction, or an offer to restore possession and account
for rents and profits, since, if the vendor was not the owner, the vendee
is not accountable to him for rents.

4. Swuit—Final termination.

A suit is not finally determined until a pending appeal is disposed of.
APPEAL from AMiller Circuit Court in .chancery.
C. E. MitcHEL, Judge.
E. F. Friedell and John Hallum for appellant.
1. The property conveyed in the mortgage was a pledge
of guaranty to make the covenants in the deed good. The
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remedies on the covenants must first be resorted to as the
primary source before resorting to the guaranty. Brandton
Sur. and Guar., secs. I, 21, 22 and note 6; 7., sec. 84 and
notes ; Baylies on Sur. and Guar., pp. 272-3, 222-3; 45 Tex,,
553; 35 ¢d., 763; Wood on Lim,, p. 323; Jones on Mortg.,
sec. 1187; 7 B. Mon,, 336; 2 Head. (Tenn.), 699.
. 2. The limitation on an action of covenant is five years.
Brandt on Sur. & G., secs. 124, 405, 84~5. The case was
finally determined April 13, 1881 ; the appeal did not extend
the time. 19 Wall, 572; Dillon on Removal of Causes, sec.
109 (5th ed).

3. A bill for the rescission of a contract for the sale of
" land cannot be maintained when the vendee is in possession
enjoying the rents and profits, has never been evicted, or
threatened with eviction by paramount title.

Scott & Jones for appellees. :

1. The case was not finally determined until the final
judgment in the Supreme Court. Freeman on Judgments
(2d ed.), sec. 21; 33 Cal, 474; 24 How., 195. Adverse
possession does not run between mortgagor and mortgagee
except when mortga?gor repudiates the title of mortgagee.
43 Ark., 504. The act of March, 1887, does not aid appel-
lant. It is not retrospective. 6 Ark., 484; 24 Ark., 371;
28 id., 555. If it was retrospective, it was unconstitutional.
Wood on Lim., pp. 26, 27; 32 Ark., 410.

2. The mortgage was executed to secure the repayment
of a certain sum of money, for which Nix was primarily
liable. The debt, though contingent, was always the debt
of appellant as principal. In the event Nix's title should
prove defective, the mortgage contract required appellant
at once to refund the purchase money, or the mortgage
might be foreclosed.

MaxsrFIELD, J. This suit was brought to foreclose a
mortgage of lands executed to the plaintiffs, Draughon and
Allen Brothers, by the defendant, John B. Nix, on the 4th
day of September, 1880. The complaint sets out in full the
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mortgage deed; and the latter contains a recital to the
effect that Nix had, on the day the mortgage bears date and
for the consideration of $350, -“cash in hand paid,” con-
veyed to the plaintiffs by deed, ‘“with full covenants of
warranty and seisin,” certain town lots, describing them;
that, on the same day and by like deed, Nix and W. H.
Cayce had, for the sum of $600, conveyed to the plaintiffs
certain other lots, describing them ; and that the title to all
said lots was the subject of controversy in a suit in equity
then pending in the circuit court of the United States for
the eastern district of Arkansas, in which Nix was the plain-
tiff and one Thomas Allen was the defendant. After recit-
ing these facts, the condition of the mortgage provided that
it should be void if said suit should “finally be determined ”’
in favor of Nix, so that it should be adjudged that he was the
owner in fee simple of the lots sold to the plaintiffs; but that
it should otherwise “remain in full force and effect” for the
purpose of securing to the plaintiffs *‘ the full repayment of
the sums paid by them” for the lots, ‘“ whenever, by the
judgment and decision of said court,” it should be *deter-
mined and decided ” that Nix should not recover the lots,
but that they were the property “ of said Thomas Allen or
any other person claiming adversely ” to Nix.

The complaint alleges that said cause of Nix against
Thomas Allen was taken by appeal to the Supreme Court
of the United States, where, on the 3d day of November,
1384, it was finally determined by the judgment of that
court that the lots so conveyed to the plaintiffs were not the
property of Nix, but were the property of some other per-
son claiming adversely to him. The complaint further
alleges that no part of either of said sums has been paid,
and prays judgment foreclosing the mortgage. Nix filedan
answer in which he states that the “mortgage was given as
conditional indemnity and guaranty against the happening
of a future contingency, and not to secure * * * an
ascertained sum of money or debt;” that each of the cove-
nants in the deeds conveying the lots was broken on the

e
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13th day of April, 1881, and that no suit had been brought
for such breaéhes; that, by failing to bring such suit, the
plaintiffs have been guilty of gross negligence, whereby the
right of action on the mortgage has been lost. The de-
fendant further states that the plaintiffs took possession
of the town lots after the conveyances made to them, and
that they have-ever since had uninterrupted possession of
the same, ““ enjoying the rents and profits.” He also pleads

the statute of limitations, and, by way of demurrer reserved .

in the answer, objects to the sufficiency of the complaint.
The defendant also filed a cross-complaint, setting up in
substance the same matters contained in his answer, and
praying that the plaintiffs be enjoined from prosecuting their
action, and that the mortgage be declared void. A de-
murrer was sustained to the answer and cross-complaint, and,
Nix declining to plead further, a judgment was entered con-
demning the land to sale for the satisfaction of the plaintiffs’
demand. No personal judgment against the defendant was
rendered.

I. There is nothing in the terms of the mortgage con
tract or in the subject matter of its stipulations to support
the contention of the appellant that it creates only a col-
lateral liability, He was primarily liable for breaches of
the covenants contained in both of the deeds executed for
the conveyance of the town lots. And the mortgage is not
an undertaking to pay the debt or perform the agreement
of a third person. He does not as mortgagor stand in the
attitude of a surety for the performance of his own cove-
nants as vendor of the lots. And the mere neglect of the
plaintiffs to sue upon such covenants could not therefore
under any circumstances release or discharge him from the
obligation imposed by the mortgage.

II. But it is insisted that no action can be maintained on
the mortgage until the damages resulting from the failure of
Nix’s title shall have been ascertained in a separate action
on the covenants contained in the deeds for the lots. If it
were conceded that the mortgage was given, not to securc

1. Mortgage
—Guaranty.

2. Liquidated
damages.
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the exact sums it specifies, but to provide for the payment
of such damages, not exceeding the amount of both sums,
as might actually result from the loss of the title to the lots,
this in our opinion would create no necessity for two suits
between these parties—one to ascertain the sum recoverable,
and the other to enforce a lien for its payment. But weare
unable to adopt the construction given to the mortgage con-
tract by appellant’s counsel. The instrument is free from

- ambiguity, and its terms import —what the facts it recites

3. Mortgage
foreclosure

plainly indicate—that it was executed for the two-fold pur-
pose of liquidating and securing the payment of the dam-
ages which it was conceded would ensue from a failure of
the title to the lots. When damages are thus liquidated by
the stipulation of the parties to a contract, the sum fixed
becomes, “on the happening of the eveut on which its pay-
ment depends, the precise sum to be recovered,” and con-
stitutes an actual debt. 1 Sutherland on Damages, 475-478;
Beale v. Hayes, 5 Sandlord, 644 ; Holmes v. Holmes, 12
Barbour, 137; Bradshaw v. Craycraft, 3 J. ]J. Marshall, 77.
No assessment of damages was therefore necessary in order
to ascertain the amount for which the plaintiffs were entitled
to enforce the lien of the mortgage.

III. As ground of demurrer to the complaint, it is stated
that no eviction of the plaintiffs from the town lots is al-
leged, and that no offer is made to restore possession or to
account for rents and profits. It was not necessary that
the plaintiffs should suffer an eviction in order to give them
a cause of action on the mortgage. That instrument is
conditioned for the payment of a sum of money upon the
happening of a different contingency. But the sum it se-
cures was the consideration paid for the lots, and this would
ordinarily be taken as prima facie evidence of the actual
damages resulting from a breach of the covenant for seizin.
Rawle on Cov. Tit., sec. 164. And, for aught that appears

‘to the contrary, the parties may have intended that a de-
cision adverse to Nix’s title in his suit against Thomas Al-

len should be treated as equivalent in its consequences to
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an eviction. However that may have been, it was obvi-
ously the intention of the parties that such decision should
be regarded as conclusive evidence that Nix’s title had
failed ; and it is equally plain that they intended that the sums
secured by this mortgage should represent the damages re-
sulting from such failure. The authorities cited above show
that the amount thus fixed by agreement can be neither
increased nor diminished by proving the damages actually
sustained. It is true that where the possession of a vendee
suing for breach of covenant for seisin has ripened into a
title under the statute cf limitations, he can usually recover
only nominal damages. Pate v. Mitchell, 23 Ark., 590. But
this rule could not benefit the defendant in this case, for the
reason just stated. And if the law as to liquidated dam-
ages were otherwise, there is nothing in this record from
which it may be inferred that the plaintiffs have held suc»
possession as to invest them with title. Nor is there any
averment in the answer that Nix was ever in the actual pos-
session of the lots; nor does he allege with any direct-
ness or certainty that the plaintiffs took possession under his
conveyances. He was not the owner of the property, and
the plaintiffs were not accountable to him for rents.

1V. To bar an action to foreclose a mortgage of real es-
tate, under the statute of limitations in force prior to the
act of 1887, seven years adverse possession against the
‘mortgagee was necessary. Coldclough v. Johnson, 34 Ark.,
312; Ringo v. Woodruff, 43 id., 469-504. . No such posses-
sion for any period is alleged in the defendant’s pleadings.
‘The act of 1887 provides that, in a proceeding to foreclose
a mortgage, it shall be a sufficient defense that the suit has
not been brought within the period of limitation prescribed
for an action to recover the debt, for the security of which
the mortgage is given. Acts 1887, p. 196. Whether this
act applies to all causes of action existing at the time of its
‘passage, it is not necessary to decide in this case. The
- plaintiffs’ suit is upon a writing under seal. But, whether
the debt be regarded as one due upon a sealed or unsealed

4, When suit
finally determ-
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instrument, the period between theé time of its maturity and
the commencement of this suit is not sufficient to bar the
action under either the act of 1887 or the Sstatute pre-
viously in force. The suit of Nix v. Allen was determined
in the Supreme Court of the United States on the 2d day
of November, 1884, and we think the prosecution of the
appeal to that court, which, it appears, was taken by Nix,.
must be regarded as a continuation of the original suit,
within the meaning of the stipulation fixing the close of
that litigation as the time when the mortgage debt should
mature. See Freemdn on Judginents, sec. 21 ; Hzlls v. Sher-
wood, 33 Cal., 474; Nations v. Johnson, 24 How., 195. This.
suit was commenced on the 18th day of April, 1888, less
than five years after the judgment rendered in the Supreme:
Court of the United States on Nix’s appeal.

The demurrer to the defendant’s answer and cross-com-
plaint was properly sustained, and the judgment below is.
affirmed.




