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Error in refusal of instruction—Aider by verdict.

An error in rejecting a prayer for an instruction is not prejudicial, if it ap-
pears that the jury found a state of facts to which it would have beer
inapplicable. Thus, where the court charged that defendant could not be
convicted of murder in the second degree if he killed deceased in self
defense or in a sudden heat of passion upon provocation apparently suffi-
cient to make the passion irresistible, and the jury found him guilty of
murder in the second degree, and assessed his punfshment at the longest
term of imprisonment allowed by law for the offense found, the court’s
refusal to instruct as to the offense of manslaughter could not have been
prejudicial, though there was evidence tending to establish manslaughter.

ERROR to Little River Circuit Court.
Rurus D. Hearw, Judge.

>

Appeal from a conviction of murder in the second degree.
Error is assigned in the court’s refusal to instruct the jury
as to the crime of voluntary manslaughter.

Dan W. Jones for appellant.

1. The court erred in refusing to give any instructions
whatever as to manslaughter, thus compelling the jury to
find defendant guilty of murder or to acquit. Nor did the
court define what manslaughter was. Mansf. Dig., sec. 1532;
32 Ark., §39.
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2. The circumstances of this case only make it man-
slaughter. 1 Archb. Cr. Pr., 698, note 1, ¢f seg.; 2 Bish.
Cr. Law, 712; 2 Wheeler, Cr. Cases, 47; 1 Archb,, 709.

3. The fifth instruction is copied from 29 Ark., 265, and
for instances of such instructions see 61 Me., 56; 36 Tex.,
337; 14 Fla., 499; 1 Archb., 703.

W. E. Atkinson, Attorney General, for appellee.

1. This court will not reverse where the court defines the
different degrees of murder, but fails to define the degrees
of homicide. 29 Ark., 249. The facts contain none of the
elements of manslaughter no evidence of sudden provoca-
tion without time for deliberation or premeditation.

Hemingway, J. There was evidence upon the trial, which,
if believed by the jury, would have warranted a finding that
the homicide charged was committed under a provocation
sufficient in law to reduce the offense to manslaughter. The
court should therefore, on the prayer of the defendant, have
charged the jury on the law applicable to that offense.

In the charge given the jury were informed that they could .

not convict the defendant of murder in the second degree if
he killed the deceased in self-defense, or in a sudden heat of
passion upon a provocation; upon this charge the jury re-
turned a verdict of guilty of murder in the second degree,
thereby finding that the homicide was not committed in a
sudden heat of passion upon a provocation apparently suf-
ficient to make the passion irresistible. The punishment
assessed by the jury gives accent to the finding, for it fixed
the highest term of imprisonment allowed by law for the
offense found, thereby indicating not only that it found no
provocation sufficient to reduce the grade of the offense, but
also that it found no circumstances of mitigation to justify
an abatement of the extreme punishment allowed by law for
the offerse found. Since a charge as to the law applicable
to the crime of manslaughter would have warranted a con-
viction thereof only on a state of facts which the jury found,
as above indicated, did not exist, it would have been inap-
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plicable to the state of facts found by the jury, and could
not have induced a milder verdict. In other words, the
charge, being conditioned upon a state of facts not in proof,
as the jury viewed the case, would have been without influ-
ence in the result reached. It follows that, though the court
erred in declining to charge the jury as requested, the error
was not prejudicial to the rights of the defendant. '

Where such error appears, we would not be justified in
affirming a judgment upon the ground that we thought the
result reached the right one, or that it would have Leen
reached if the error had not occurred; but when it appears
from the verdict, in connection with the charge given, that
the jury found a state of facts to which a rejected prayer
would be inapplicable, it then becomes certain that the same
verdict actually would have been rendered, though the
prayer had been granted, and that the error was not preju-
dicial. In that event it is our duty to sustain the judgment.

Affirmed.



