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Wilson v. State.

WiLsox v. STATE.

1. CounTy COLLECTORS: Railes of commission: Payable “in Eind.”

The commission of a collector is limited by the statute, (Mansf. Dig.,
sec. 5749,) to five per. cent. upon the first ten thousand dollars of the
whole amount of taxes collected, three per cent. upon the next ten

" thousand and two per cent. upon the excess over twenty thousand dol-
lars, where the aggregate amount collected exceeds the latter sum.
Each fund in which taxes are collected must be made to bear its
proportion of the whole expense of collection by paying out of such
fund the commission on the amount thereof.

2. SAME: Restating account: Penalties.

When a collector credits himself with commissions in excess of the rate
which the law allows, and through inadvertence or mistake, the county
court approves his account, the -court may at any time within two
years from the date of such approval restate the account and correct
the error. And 3f the collector fails to pay the balance against him
on the readjusted account within the time in which the law requires
other balances to be paid, he incurs the penalties prescribed by the
statute and he and his sureties may be proceeded against as pro-
vided in sec. 5850, Mansf. Dig.

8. PracticE IN SUPREME COURT: Objection waived in court below.
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- Wilson v. State.

That a judgment is for toc large a sum cannot be assigned as error in
the supreme court, unless a new trial was asked on that ground in
the court below.

APPEAL from St. Francis Circuit Court.

H. N. Hurrow, Special Judge.

N. W. Norton, for appellant.

1. The words “in kind” used in the statute mean from
each fund. Mansf. Dig, sec. 5749. Sec. 5851 was only in-
tended to apply to mistakes of fact, and not errors of law com-
mitted by courts; those can only be corrected by appeal. The
question involved in 80 Ark., 806, was one of fact.

2. No time was given appellant to pay before the penal-
ties were added. Mansf. Dig., secs. 5846, 5847, 5850. No
proper notice was given. Sec. 5852, Ib. No action having
been taken at the time and place named, no appearance by ap-
pellant and no continuance, jurisdiction was lost, and the action
of the court'twelve days after and without notice, was a nullity.
See. 5201, Ih.

Cooxrriry, . J.

A collector of revenue is entitled to receive as his commis-
sion 5 per cent. upon the first ten thousand dollars of the
aggregate amount of taxes collected by him,

1. County
three per cent. upon the next ten thousand and  Gones
ors:
two er . - - Rates of
per cent. upon the excess over twenty thou otes

sand dollars. Manst, Dig., sec. 5749. The fon:, Par-
commission is payable as the statute expresses "7

it, “in kind,” which means that it shall be paid in the same -
kind of funds that the collector hLas legally received in payment
of the tax, thereby making each fund bear its proportion of the
expense of collection. When {he aggregate amount of the
items upon which the 5 per cent. rate has been computed reaches
$10,000, there is no authority for further computation at that
rate; and so of the three per cert rate.
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Where a county court through inadvertence or mistake ap-
proves the account of a collecter in which he has credited

2. Same. himself with 5 per cent. commission on each
Restati . .

account: - item, the aggregate of which exceeds $10,000,

penalties.

it is competent for the court at any time with-
in two years from such approval to restate the account anil
correct the error. Mansf. Dig., sec. 5851; Whate Co. v. Key,
30 Ark., 603. When the account is thus readjusted and the
charge against the collector has not been paid within the time
prescribed by statute for the payment of other balances, the
penalties prescribed by the statute are incurred and the collec-
tor and his sureties may be prcceeded against in. the county
court as prescribed in sec. 5850 of Mansfield’s Digest.

In this case the collector had taken credit for five per cent.
commissions on more than $20,000, and the county court
within two years of auditing the account, set aside the allow-

ance and corrected the error. Aside from the construction
" of the statute fixing the collector’s fees, the only contention
in the cireuit court on appeal where the action of the county
court was confirmed, seems to Lave been that it was error to

A  Bractice: set aside the order approving the account. Now
vjection e s R .
waived. it is insisted that the penalties prescribed by the

statute should not have been imposed upon the collector with-
out giving him a day to pay off the corrected statement of the
account. But the transeript shows that a day was given; and
it fails to show that any complaint was made in the circuit
_ court because the judgment was for too much. If the appel-
lant conceived that error had been committed in that regard,
he should have directed the attention of the circuit court to it
and made it a ground for new trial. Mansf. Dig, see. 1310;
Ratlway v. Branch, 45 Ark., 324.
Affirm.



