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HAaxNLON v. STATE.

1. Liquoms: Dealing in: Penalty in prohibition districts.

The penalty of the Revenue Act of 1883, for carrying on the business of a
liquor seller without a license, is in force in prohibition districts,
Mazzia v. State, ante.

2. SamE: Same: Instruction. .

On a trial for carrying on the business of liquor selling without a 1i-
cense, a police officer testified that he collected money from the defend-
ant on several occasions without explanation as to the purpose of the
collection, but that he was instructed by his superior to collect the
same amount froma each liquor dealer in the city. There was evidence
to show that the defendant was in fact engaged in the business and
the court instructed the jury that the fact that the city officials may
have permitted the defendant to carry it on and collected money from
him for the privilege did not justify a violation of the liquor law.
Held: That the charge was not erroncous and that there was evidence
to justify it. :

3. PracTiceE IN SUPREME COURT: Harmless error.

Where incompetent evidence is given to the jury without objection and

is afterwards withdrawn, its admission cannot be assigned as error.
4. DeaLING IN LiQuors: Ewidence of. -

The testimony of railroad and transfer agents, that during the period in
which a defendant is charged with carrying on the business of a

" liquor dealer without a license, they at different times received and de-
livered to him large quantities of intoxicating liquors, consigned to
him, tended to show that he was engaged in the liquor traffie, and was
not therefore irrelevant.
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1. The penalties prescribed by the Revenue Act are sus-
pended in the prohibited districts where no license can be
issued. See argument and authorities cited ~in brief in
Mazzid’s case, ante. ‘ : o

9. There was no evidence upon which to base the insfrue-
tion that the fact that the officials of Hot Springs allowed
defendant to carry on the business and collected money from
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him for the privilege, was not a justification for a violation
of the law. The instruction was abstract and misleading.

8. The testimony of railroad and transfer agents as to
freight being billed whiskey and beer was irrelevant, hearsay
merely. '

4. The verdicet is unsupported by the evidence.

5. It is error to admit hearsay evidence, even though the
court tell the jury not to consider it. Tt has a tendency to
prejudice the jury.

Dan. W. Jones, Attorney-General, for appellee,

See brief in Mazzia’s case, ante.

Cockriry, C. J.

The appellant was convicted of carrying on 1. _Liquors:
pp g Dealing in:

the business of a liquor seller without a license Pentlty in

in territory where the local option law was in  tion dis-

force. He contends that the penalties of the

law creating the offence are not in force in such territory. W2
have determined otherwise in Mazzia v. State, ante.

At the trial the court.instructed the jury that 2 Same:
the fact that the officials of the city of Hot  Instruction.
Springs, where the offence was charged to have been committed,
may have allowed the defendant to carry on the business of a
liquor seller and collected money from him for the privilege,
was not a justification for a violation of the liquor law.

It is not contended that there is error in the proposition of
law inyolved in the instruction, but that it is misleading be-
cause it is abstract, being without testimony to justify it.

A police sergeant of the city testified that he had collected
money of the defendant on several occasions, without expla-
nation from either of them as to the purpose of the collec-
tion, but that he was instructed by his superior to collect the
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amount, which the defendant paid him from each of the
liquor dealers in the city, and that he collected of the defend-
ant because he knew he was engaged in the business. Thers
was ample proof that he was in fact engaged in the business.
The payment under the circumstances was a criminating fact,
from which the jury might have inferred that the defendant
was undertaking to purchase immunity from punishment by
payment to the city officials, and the instruction was appro-
priate to prevent any misapprehension as to the law gov-
erning the case.

5. Bractice: The sergeant also testified, without objection,
error. that his superior had informed him that there
was an agreement between the city authorities and this defend-
ant to pay the amount collected from him; but upon the subse-
quent motion of the defendant this statement was withdrawn

from the jury by the court as hearsay, and it cannot be assigned
as error.

4 Desling The railroad and transfer agents testified
e ors that they had, at different times, received for,

of or delivered to, the defendant, large quantities

of freight consigned to him, consisting of intoxicating liquors,
during the period he is charged to have been carrying on the
business. It is objected that the testimony is irrelevant. While
the fact of having the liquor in possession did not of itself con-
stitute the offence, receiving supplies from time to time, as any
dealer in the business would, tended to prove the fact that de-
fendant was engaged in the liquor traffic. The testimony leaves
no dodbt of the fact
Affirm.



