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KAVANAUGH_ V. KAVANAUGH. 

4-7852	 193 S. W..2d 129

Opinion delivered March 18, 1946. 

DIVORCE—AWARD IN LIEU OF ALIMONY.—Where on decree of divorce 
appellant was given certain property in lieu of dower and alimony 
and appellee was directed to pay off a mortgage against the 
property of $-614 and an item of $140 for repairs, held that the 
decree bound appellee to pay interest also, and a later finding that 
the two items without interest-had been paid and discharging him 
from further liability was against the preponderance of the testi-
mony. 

2. DIVORCE—AWARD IN LIEU OF DOWER AND ALIMONY.—Where appellee 
was, in a divorce decree giving appellant certain property in lieu 
of dower and alimony, directed to discharge certain indebtedness 
against the property and appellant, on appellee's failure to meet 
the payments, paid certain sums thereon, it was the duty of appel-
lee to reimburse appellant to that extent. 

Appeal from - Jefferson Chancery Court; Hairy T. 
W ooldridge, Chancellor ; reversed. 

Rowell, Rowell & Dickey, for appellant. 
E.W. Brockman, for appellee. . 
HOLT„T. Appellant, Lula Kavanaugh, was granted 

a divorce from appellee April 29, 1937. The decree con-
tained the following provisions : "It is further considered, 
ordered, adjudged and decreed that the plaintiff is hereby 
awarded lot eight (8) in block thirty (30) of Woodruff 's 
Addition West and South to the City of Pine Bluff, Jef-
ferson county, A.rkansas, and the defendant is hereby 
ordered and directed to pay off ond discharge the indebt-
edness against said property, which is secured by ven-
dor's lien in favor of the Tri-State Savings & Loan Com-
pany, in the sum of $614, and the further sum of $140 for 
repairs 'to the roof of said building, and upon .the pay-
ment of said sums, and extinguishment of said indebted-
ness against said property, it shall be in full of all sums 
due by the defendant to the plaintiff for alimony, or other-
wise. . . . The court cloth retain control of this 
cause to see that the judgment as to the indebtedness due 
on the property awarded the plaintiff is paid, and attor-
ney's fee and court costs are paid."
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Appellee failed to pay the $140 indebtedness as di-
rected in the decree and on May 4, 1941, a suit was filed 
against him in United States District Court, but before 
trial, on May 27, 1942, he paid the claim in the total sum 
of $288.76, which included interest due and court costs. 

July 1, 1938, on a citation as for contempt for failure - 
to comply with the decree, appellee was ordered "to begin 
the monthly payment to the said Tri-States Savings & 
Loan Association, ;the holder of the mortgage on the 
home place of the plaintiff as set out in the original de-
cree . . . the first payment to be made between 
August 1st and August 10th, 1938, and to continue such, 
monthly paymentS until the loan is paid off or until tbe 
further orders of this conrt in the sum of $9.70 each. 
• . . It is further ordered and decreed that the defend-
ant (appellee) do reimburse the plaintiff (appellant) for 
such sums as she may have paid out to said loan associa-

•tion since October 1st, 1937, and that such payments shall 
be made as reasonfibly expeditious as possible." 

Thereafter, on October 25, 1944, appellee was again 
cited to appear and show cause why be had failed to 
comply with the previous orders of the court. Upon 
hearing June 19, 1945, the court made this finding : " The 
only thing that lie (appellee) owed according to the decree 
was $614, plus $140, plus six per cent interest until those 
amounts were paid ; and I think that he has paid more 
than that I am going to hold that that's all be owed." 
The decree recites : " That the defendant, A. G. Itava-
naugh, bad paid off and discharged the total sum ad-
jUdged to be paid by him in lieu of dower and alimony as 
set out in the original decree rendered in said cause April 

-.29, 1937, and that he should be released and discharged 
from any further liability thereunder," and accordingly 
ordered that appellee be discharged from further lia-. 
bility under the 1.937 decree. From this final order comes 
this appeal. 

We think the court erred in holding that appellee was 
not required, under the provisions of the 1937 decree set 
out above, to pay interest on the two items of indebted-
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ness therein set out. The decree is against the prepon-
derance of the testimony. 

The material facts are practically undisputed and 
are to the following effect : It was agreed that appellant 
,assumed the payment of all taxes and assessments against 
the prdperty in question. Tbe $614 indebtedness referred 
to in tbe decree represented the balance due on a joint 
note in the amount of $800 with 8% interest, executed 
by 'appellant and appellee on November 16, 1934, in favor 
of the Tri-State Savings & Loan Association, payable in 
monthly payments of $9.70. Appellee failed to make the 
payments due for five months in 1938, in the amount of 
$48.50 and appellant made these payments. The $140 
item was paid by appellee May 27, 1942, with interest and 
court costs added, in the total sum of $288.76 as above 
noted. 

Appellee testified that he_had paid a total of $1,005.80 
on the two items of indebtedness, and the trial court so 
found. This amount included the $288,76 paid by dppellee 
in extinguishment of the $140 item. 

It appears to be undispufed that appellant was re-
quired to pay to the assignee of the Tri-State Savings & 
Loan Association December 15, 1944, $439.03, in addition 
to the payment made by her of $48.50 in 1938, or a total of 
$487.53. She paid this loan company $162.62 taxes which 
it was ber duty to pay and which the loan company bad 
paid for her, but the record is not clear whether this tax 
payment was included in the $487.53, total just noted. 

Under tbe plain terms of the decree, appellee was 
"ordered and directed to pay off and discharge tbe in-
debtedness against said property . . ., and upon the 
payment of said sums, and extinguishment of said indebt-
edness against said property, it shall be in full of all sums 
due, etc." 

The meaning appears clear that appellee was to pay 
the indebtedness when it became dud, together with all 
accumulated interest. There is nothing said in the decree 
that would indicate that be was to be relieved of any inter-
est on the indebtedness. In other words, be was required,
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under the decree, to discharge the indebtedness along with 
all accrued interest at the time of the discharge, and this 
he bas failed to do. 

Appellee is due appellant all money that appellant 
has been required to pay on the indebtedness against the 
property with 6% interest from date of the payments, 
except what she bad paid out in taxes. 

As has been noted, we are unable to determine from 
the record here wbether the taxes which appellant paid 
were included in the two payments above; totalling 
$487.53, and upon remand, the court is directed to permit 
the parties to develop the testimony further on this point. 

For the .error indicated, the decree is reversed and 
the cause remanded .for further proceedings not incon-
sistent with this opinion.


