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Opinion delivered January 28, 1946.

1. MANDAMUS.—Where appellant agreed by an ordinance duly passed
to pay annually out of its street fund one-fifth of the maturing
bonds of an improvement district formed for the purpose of im-
proving the streets of the city, the obligation of the city is con-
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tractual and is to be paid when funds are available, subject only
to the payment of statutory claims, and mandamus will lie to
require that this be done.

2. MUNICIPAL CORPORATIONS—PAYMENTS OF CLAIMS—Demands
against the city arising from statutory requirements are to be
paid first, after which demands arising out of contracts shall be
paid in the order of their priority, or the time the obligation be-
came payable and demand therefor is made.

3. MUNICIPAL CORPORATIONS—PAYMENT OF CLAIMS.—Appellant may
not defeat or postpone payment of its obligation to appellee by
expending its revenues in payment of its subordinate contractual
obligations. -

4. MUNICIPAL CORPORATION—PAYMENT OF CLAIMS.—Appellant may
not expend its funds in payment of subordinate contractual ob-
ligations, and, when demand is made for payment to appellee ac-
cording to contract, be heard to say that Amendment No. 10 to
the constitution forbids payment to appellee, where sufficient
funds were collected during the year for performance to meet the
contractual obligation to appellee.

Appeal from Logan Circuit Court, Northern Dis-
trict; J. O. Kincannon, Judge; affirmed.

Luke Arnett and Donald McK enzie, for appellant.

Geo. A. Hall, for appellee.

SmitrH, J. This is the second suit brought by Street
Improvement District No. 2 of the City of Paris, Arkan-
.8as, against that city, to enforce performance of the pro-
visions of Ordinance No. 228, passed by the Council of
that municipality. The first suit reached this court, and
the history of the ordinance is recited in the opinion in
the case of City of Paris v. Street Improvement District
No. 2, 206 Ark. 926, 175 S. W. 2d 199. The purpose of
both suits was to compel the payment of money to the
Improvement District promised by the ordinance, the his-
tory of which, as recited in the former opinion, may be
summarized as follows. To encourage the formation of
improvement districts for the purpose of improving the
streets of the city it was provided in Ordinance No. 228
that the city-would pay annually out of its street fund
a sum of money amounting to one-fifth of the maturing
bonds and interest thereon for each year until the indebt-
edness of the district incurred in the construction of the
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street improvement had been paid. After making certain
payments the city made default in others, and a petition
for mandamus was filed requiring the city to perform
this obligation.

The Circuit Court granted the relief prayed, and or-
dered the city to pay, and that order was affirmed in
the case above cited, and those payments were made.
Subsequently the city made defaunlt in payments matur-
ing under the ordinance for the years 1943 and 1944, and
a second suit was filed to compel their payment. That
relief was again granted, and from that order and judg-
ment of the Circuit Court is this appeal.

The testimony shows that at the end of both the
years 1943 and 1944 there were in the city treasury only
a few dollars to the credit of the street fund. But the
testimony shows also that for the year 1943 collections
for the benefit of this fund amounted to $2,763.83, and
for the year 1944 collections for this fund were $2,548.65.
This money was apparently all expended in payment of
contractual obligations, and it was not shown that any of
it had been paid in satisfaction of statutory claims.
There was, therefore, sufficient money to the credit of
the street fund to have paid these obligations in the years
in which, under the ordinance, they were payable.

. Here, there is no question as to the validity or .
amount of the District’s demand against the city, and
payment of the demand is resisted upon the ground only
that to pay it would violate Amendment No. 10 of the
Constitution, which prohibits the cities, towns and coun-
ties of the State from incurring, in any one year, any
obligation for that year in excess of the revenues of that
year from which it could be paid. '

The case is somewhat similar, on the facts, to the
recent case of Manhattan Rubber Co. v. Bird, Mayor,
208 Ark. 167,185 S. W. 2d 268, 159 A. L. R. 1257. There,
a valid contractual obligation of the city was not paid
because the revenues of the city had been used in the
payment of other contractual obligations. The city
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sought to excuse its default by saying that its revenues
had been used and would be required in the repair of its
sewers. We held that this did not excuse the city’s de-
fault and in so doing said: ‘‘The city should not use its
revenues for the repair of the sewers, when, to do so,
would. defeat its ability to pay the administrative ex-
penses of the city government, whether statutory or con-
tractual. The claim here involved is contractual, and not
statutory, and should be paid as such, subordinated only
to statutory claims against the city, which should first -
be paid. Miller County V. Beasley, 203 Ark. 370, 156 S.
W. 2d 791.”

In other words, demands arising from the perform-
ance of statutory requirements shall first be paid, after
which demands arising out of contracts shall next be paid,
and these in the order of their priority or the time the
obligation became payable and demand of payment made.

The demand here in question is contractual and,
therefore, subordinate to any statutory liability; but 1f
there are no such demands—and none is shown—the con-
.tractual liability should be paid when the money is avail-
able for that purpose, and the city should not continue
to defeat or postpone payment by expending its revenues
in payment of subordinate contractual obligations. To
this end the court below ordered that revenues collected
for the benefit of the street improvement fund be im-
pounded until a sufficient fund had been accumulated to
pay the District’s demand, and it was ordered that a
proper warrant or voucher be drawn for that purpose
and delivered to the improvement district.

It was shown at the trial from which is this appeal
that the city collected each year for the benefit of its
street improvement fund a sum in excess of the amount
which would have sufficed to discharge the obligation of

the city under Ordinance No. 228, if the city had not dis-
bursed these funds in payment of other current and sub-
sequent obligations. It was shown that on account of
such disbursements the city did not have on hand the
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funds to pay the delinquent installments which Ordinance -
No. 228 had obligated the city to pay.

It is argued, therefore, that mandamus should not
issue for the reason that the record shows that neither
at the end of the year 1943 nor the year 1944 were there
funds available for the payment of the District’s demand.
If this argument is sound the city need never pay this
demand. Its payment may be continuously postponed
and entirely defeated by expending those funds for other
purposes. But this is not the law, for, as we have said,
contractual demands must be paid in the order of their
priority, and the judgment of the court from which is
this appeal requires that this be done, and to that end it
was ordered that this fund be impounded and disbursed
. in that manner, and that the District’s demand be paid
in its turn, that is, in the order of its priority.

The judgment of the court below conforms to these
views, and it is, therefore, affirmed.

GrrrriN SmritH, C. J., concurs.



