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LeCroy v. StemaN.
4-7751 191 S. W. 2d 461
Opinion delivered December 10, 1945.
Rehearing denied January 21, 1946. '

1. APPEAL AND ERROR.—While a chancery case is, on appeal, tried
de novo the decree will be affirmed unless it appears that the
findings and decree of the trial court were against the preponder-
ance of the testimony.

2. ADVERSE POSSESSION—PERMISSIVE USE.—In appellants’ action to
restrain appellee from closing an all@y alleging that he had ac-
quired a right to an easemént therein by continuous use thereof
for more than 7 years, held that the findings of the trial court
that appellants’ use of the alley was permissive only is sup-
ported by the testimony.

3. ADVERSE POSSESSION.—While the evidence shows that the em-
ployees of appellants were using this alley as a matter of con-
venience for repairing trucks and tractors and the occupants of
other business houses drove over it into the rear of appellants’
lot, the preponderance thereof shows that such use, though for
more than 7 years, was not under any claim of right or adverse
to the title of appellee nor such as would put appellee on notice
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that such use was under a claim of right and hostile to her
ownership.

4. ADVERSE POSSESSION.—It is not the duty of the owner of unin-
closed land to be continuously on his guard or to forbid his
neighbors using the property for their convenience in order to
preserve his title in tact.

5. EASEMENTS—PRESCRIPTION.—To acquire a private way by pre-
seription, the evidence must show a continuous use of a definite
way for 7 years under a claim of right known and assented to
by the owner of the land.

6. EASEMENTS—PRESCRIPTION.—Generally some circumstance or act
in addition to or in connection with the use of the way tending
to indicate that the use was not merely permissive is required to
establish a right by presecription.

7. BOUNDARY—AGREED BOUNDARIES.—Appellants’ contention that
~ there had been an agreement between the parties as to the correct
boundary cannot, under the testimony, be sustained.

8. EsrtoppEL.—Since appellee had not had notice of any adverse or
hostile claims made by appellants he was not estopped to insist
that the property belonged to him.

Appeal from Garland Chancery Court; Sam W. Gar-
ratt, Chancellor; affirmed.

C. T. Cotham and Curtis L. Ridgway, for appellant.

A. T. Davies, Bessie N. Florence and Scott Wood,
for appellee.

Hovr, J. J. K. LeCroy, September 5, 1940, brought
. suit against Elzie W. Sigman to restrain Sigman from
closing an alleged alley fronting approximately 25 feet
on Olive Street and extending south approximately 80
feet, and widening to about 30 or 35 feet at its south end,
along the east side of that portion of lot 6, block 56, in
Hot Springs, owned by Sigman. That part of lot 6 which
Sigman owned was 80 feet wide fronting Central Avenue
and 140 feet on Olive Street which included the alley way
in controversy. :

Appellant, B. L. Riggs, owned the remaining 54 feet
of lot 6 fronting on Olive Street on which was erected a
stone garage extending the full length of the alleged
alley way, the west wall of said garage constituting what
wae claimed to be the east boundary of said alley. The
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south end of the alley is inclosed by a fence and just
west of this fence is a 12 foot gate which is on the line
of lot 5, owned by J. K. LeCroy. Lot 5 adjoins lot 6 on
the south and fronts 70 feet on Central Avenue.

J. K. LeCroy alleged in his complaint in substance
that he and other property owners bordering said alleged
alley, together with the public, had used it for more than
seven years openly and adversely prior to the filing of
this suit and that said usage has ripened into an ease-
ment in said alley as a means of ingress and egress.

Sigman’s answer was a general denial and contained
the further defense that the use of the alleged alley was
permissive and not adverse and that appellants acquired
no rights therein. A femporary restraining order was
granted September 5, 1940. While this temporary order
was in effect, both J. K. LeCroy and Elzie W. Sigman
died sometime in 1943, and thereafter on May 16, 1944,
the cause was revived in the name of Rosa K. LeCroy,
widow of J. K. LeCroy, as plaintiff and owner below and
one of the appellants here, and Mary I. Sigman, widow
of Elzie W. Sigman, defendant and owner below and
appellee here. May 16, 1944, Mary I. Sigman, appellee,
filed motion to vacate the temporary injunction, supra,
granted September 5, 1940. .

June 27, 1944, appellant, Byron L. Riggs, intervened
and alleged that on November 27, 1943, he purchased the
stone garage, supra, fronting 54 feet on Olive Street and
in effect adopted all allegations set out in the original
complaint filed by J. K. LeCroy, and say appellants,
Rosa E. LeCroy and Byron L. Riggs: ‘‘Both claim a
legal right to the use of the alley because it has been
open and dedicated to the public for a period of time
ranging from at least seven years up to as much as forty
vears. - It is not claimed and has never been claimed by
either plaintiff or intervener that they have title to this
alley through deed, but rather they claim the right to the
use of same by prescription and by adverse possession
for a period of time requiréd by law to perfect their
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vight to an eascment over and through said alley or
way.”’

On the same day that this intervention was filed,
appellant, Rosa E. LeCroy, filed an amended complaint
in which she alleged that in June, 1942, about two yvears
subsequent to the granting of the temporary injunction,
supra, her husband, Elzie W. Sigman, and J. K. LeCroy .
made a settlement of the west boundary line of the al-
leged alley which was binding on appellee.

Appellee’s answer to this amended complaint was a
general denial.

~ . The cause was heard by the trial court June 27, 1944.

The testimony presented by the parties was voluminous.
It covers approximately 274 pages of a record containing
323 pages. At the conclusion of the trial, the court made
the following findings of fact: ‘(1) Prior to the fire of
1905, the owners of the lots which are now owned by Rosa
. LeCroy and by Byron L. Riggs, respectively, did not
claim or use a way.across the lot that is now owned by
the defendant, Mary L. Sigman. (2) In February, 1905,
there was a genéral conflagration in the area of the
properties in controversy, which burned all of the im- -
provements in the entire block where said property is
situated. After the 1905 fire, the lot which is now owned
by the defendant was purchased by the Central Meth-
odist Church South, and a church building was erected
~ thereon, which covered nearly the entire area of the lot

which now is owned by Mrs. Sigman. There was another
general fire in that area, which occurred on the 5th day
of September, 1913, which burned all of the buildings in
block 56. (3) The east wall of the church was on the
space that the plaintiff and intervener are now claiming
as an alley. (4) After the said second five, a filling sta- .
tion was erected on the said property that is now owned
by the defendant. The building on the plamntiff’s prop-
erty was erected about the year 1927. (5) From the time
that the erection of the building on the plaintiff’s prop-
erty was started until the present time, the plaintiff, her
fenants, the plaintiff’s customers, and customers of her
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tenants have driven across all of the unoccupied portion
of the lot that is now owned by the defendant. (6) The
said use of the defendant’s lot was not confined to the -
fifteen feet at the east end thereof, but included the ¢h-
tire unused portion of the defendant’s lot. (7). Those
who used the unoccupied portion of the defendant’s prop-
erty drove across it to the rear end of the plaintiff’s
building in the most direct and convenient way. (8) Prior
to the said nse of the defendant’s lot, which began about
1927, the owner of the lot which now belongs to the plain-
tiff did not use o1 claim any way across the lot which
now belongs to the defendant. (9) Prior to the 1905 fire,
Henry Fellheimer and his tenants used a private way
across the lot which then belonged to Henry Fellheimer’s
wife, Fannie Fellheimer, which way ran from Olive Street
to the rear of Hemry Fellheimer’s property, part of
Henry Fellheimer’s said property being the lot that is
now owned by the plaintiff. The way that was used by
Mi. Fellheimer and his tenants was east of the lot that
" is now owned by the defendant. ‘( The owners of the
lot that is now owned by the defendant never at any time
objected to having the LeCroys and their tenants driye
across the unused portion of their lot, and there was no
notice that the LeCroys or their tenants were claiming
the right to drive across the defendant’s lot. (11) The
tenants of the lot that is now owned by the intervener
also used the unoccupied portion of the Sigman lot for
the purpose of working on trucks, tractors, ete., but no

notice was given to Mr. or Mus. Sloman tha‘r such use-of
the back end of their lot was under claim of right, or
that it was adverse to the defendant’s title. (]_2) The
deed from Henry Fellheimer, under which the LeCroys
claim title, did not mention any way or allev as being
appurtenant to the lot that was conveyed. This deed did
not mention any way or alley at all. (13) In all of the
deeds that are in the defendant’s chain of title, the prop-
erty was described by metes and bounds, which included
the land over which the plaintiff is claiming a right of
way. All of these deeds were general wavranty deeds
which did not except any way or easemen‘r and did not
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mention any burden on the property whatever. (14) The
defendant’s property was under lease down.to the year
1934, and this suit was filed in 1940. (15) There was
never any public alley, way, or easement at the point
where the plaintiffs are claiming a right of way. The
Sanborn map of block 56 and the picture of the church
that were put in evidence both show that there was no
alley where plaintiff is claiming an alley to be. The
Mitchell map of the city of Hot Springs which was intro-
duced in evidence shows that there was no alley there.”

Thereafter, on January 23, 1945, a decree was en-
tered holding that neither of the appellants ‘‘owned any
right of way or easement in said land; that such use was
permissive and not adverse; that such did not give to the
plaintiff, Rosa E. LeCroy, or the original plaintiff, J. K.
LeCr oy, or to the intervener or his grantor any right of
way or easement in the defendant’s land; that the de-
fendant and the original defendant had the right to put
an end to such use,”’ and dismissed the complaint of .
appellant, Rosa E. LeCroy, and the intervention of B. L.
Riggs for want of equity, and dissolved and canceled the
temporary restraining order, supra.

This appeal followed.

In short, the issues presented are: (1) Was the use
of the alleged alley in question permissive only, as con-
tended by appellee, or was its use ‘‘adverse, hostile and
as a matter of right’’ as contended by appellants? (2)
Was there an agreement and settlement of the west
boundary line of the alley in the lifetime of the original
parties to this litigation, J. K. LeCroy and Elzie W. Sig-
man, and is appellee estopped to deny appellants’ claim
of an easement?

‘

Both issues-turn on a question of fact. While we
try the case de novo, we must affirm unless it appears
that the findings and decree of the trial court were
against the preponderance of the testimony.

(1) On the first proposition, it could serve no use-
ful purpose, and we do not attempt, to detail the testi-
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mony. We have reviewed the testimony and are unable
to say that the preponderance thereof does not support
the decree. The effect of the testimony as a whole, we
think, supports the trial court’s findings upon which the
decree was based, and that is that appellants’ use was
permissive and not adverse. )

The facts here disclose that block 56 is approxi-
mately 420 feet from north to south, that this alley front-
ing on Olive Street extends south approximately 80 feet
where it comes to a dead end. It has never been paved
and is not inclosed. The great preponderance of the tes-
timony, if not the undisputed testimony, is that this alley
was never platted or dedicated to the city for public use
and the city has never claimed it. Appellants make no
~ claim to it by grant or deed. It is conceded that appel-
lee’s deed covers this alleged alley. The alley is of irreg-
ular width. It varies from 20 to more than 30 feet.
There is no evidence that the owners of adjoining build-
ings set their buildings back or made any allowance for
this alleged alley. While it is true that the evidence
shows that the employees of appellant, Riggs, were using
this alley way as a matter of convenience for repairing
tractors and trucks and the occupants of other business
houses facing Central Avenue drove over it and through
a 12 foot gate west of the south end of the alley into the
rear of the LeCroy lot, the preponderance of the evidence
shows that such use, though for more than seven years,
was not under.any claim of right or adverse to the title
of appellee nor such as would put_appellee on notice that
such_use_of the way was-under-such-claim-and-hostile to
her_owmnership. '

In these circumstances, we think that the rule an-
nounced in the case of Boullioun v. Constantine, 186 Ark.
625, 54 S. W. 2d 986, is controlling-here. There this court
said: ‘“During all this time, as well as now, the lands
- were uninclosed, and we do not think it was the duty of
the owner, in order to preserve his title intact, to be
continuously on his guard or to forbid his neighbors
from using the property for their convenience. A num-
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ber of cases are cited in the 5th note to § 39, 9 R. C. L,
chapter on Easements, which support this view, and the
rule that the use of uninclosed lands for passage is to be
presumed permissive and not adverse is stated to be that
supported by the weight of authority and based on the
fact that it is not the custom in this country, or the habit
of the people, to object to persons enjoying such privi-
lege until there is a desire to inclose. Were the rule
otherwise, there would be but few vacant lots in our
. cities and towns and uninclosed property in the country
which might not be burdened by easements of passage-
wdys, as it is a matter of common knowledge that by the
indulgence and good nature of the owners people are
allowed to go across these uninclosed properties at will
and until such time as the owners may desire to inclose
them. . . . Where the easement enjoyed is across /
property that is uninclosed, it will be deemed to be by
permission of the owner, and not to be adverse to his
title,”” and quoting headnote 2, we held: ‘‘To acquire a
private way by prescription, the evidence must show a
continuous use of a definite way for seven years, under
a claim of right known and assented to by the owner of
the land.”’

This case was quoted from with approval by this
court in Bridwell v. Arkansas Power & Light Company,
191 Ark. 227, 85 S. W.2d 712.. .

In 17 American Jurisprudence, page 980, § 71, the\/
text writer states the rule in this language: ‘‘The pre-
vailing prineiple seems to be that while a way may be
acquired by user or prescription by one person over the
uninclosed land of another, mere use of the way for the
required time is not, as a general rule, sufficient to give
rise to the presumption of a grant. Hence, generally
some cirecumstance or act, in addition to, or in connection
with, the use of the way, tending to indicate that the use
of the wav was not merely permissive is required to
establish a right by prescription.”” See, also, Martin v.
Winston, ante, p. 464, 190 S. W. 2d 962.
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(2) We think the contentions made by appellants
in the second proposition, supra, are untenable and not
supported by the preponderance of the testimony. As to
an alleged settlement of the boundary line between the
original parties approximately two years after the tem-
porary injunction was obtained in 1940, there is evidence
that Elzie W. Sigman erected a bu11dmo on the east end

of his plopelty the east wall built of tile being in the’

alley way in question, about 15 feet from the west wall
of the stone garage building of Riggs; that before hé
erected this building, he had a conversation with J. K.
LeCroy which was overheard by two or three witnesses,
in which it appears that Sigman asked LeCroy if it would
be all right to place the tile wall to his proposed building
on a certain line, pointing it out, that LeCroy said it
would be entirely satisfactory. This conversation took
place while the temporary injunction was in full force
and effect. It appears that Mr. Sigman had consulted
his attorney about closing the alley and-was advised that
while the temporary injunction was in effect, Mr. LeCroy
could not be denied egress and ingress to his property,
that Mr. Sigman claimed all the alley and the right-to
build on it, but being in immediate need of the building,
he placed the east wall where there would be no complaint
from LeCroy that he was violating the 111311110t10n This
being the effect of the testimony as we view it, it falls
far short of an agreement or settlement of the west
boundary line of this alley.

On the question of estoppel, we think little need be
said. We find no evidence that any of the buildings on
this alley way were erected with reference to the creation
and establishment of this alleged alley. In fact, the stone
garage built by Riggs’ predecessor in title, the west wall
of which forms the east line of the alley in question for

its entire length, covers all of Riggs’ lot contained in his

grant. In othel words, when this stone garage was built,
it covered Riggs’ ent.ire lot, the west wall being at appel-
lee’s (Mrs. Sigman’s) east line, with no allowance for an
alley. What we have said above on the first contention
of appellants applies with equal force here. Appellee

0o
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had not heen put on notice of any adverse or hostile
claims of appellants or anyone else to the alley way and,
therefore, cannot be held to be estopped.

A.great many cases are cited by appellants in sup-
port of their contentions; however, we think all are
clearly differentiated on the governing facts.

Finding no error, the decree is affirmed. -



