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HALL V. STATE. 

4393	 189 S. W. 2d 917


Opinion delivered October 22, 1945. 


Rehearing denied November 19, 1945. 
1. CONFESSIONS—ADMISSIBILITY OF EXTRA-JUDICIAL CONFESSIONS.— 

Where appellant charged with murdering his wife confessed to 
the police officers without fear of punishment or hope of reward 
that he had killed his wife and to the superintendent of the state 
hospital to which institution he had been committed for observa-
tion as to his sanity he admitted in answer to questions asked for 
the purpose of determining his sanity that he had killed his wife, 
the confessions were admissible in evidence against him. 

2. MURDER—INSANITY AS A DEFENSE—INSTRUCTIONS .--Where the is-
sue of appellant's sanity was submitted to the jury under in-
structions telling them that appellant was presumed to be sane 
and that the burden was upon him to prove by a prdonderance 
of the evidence that, at the time he committed the crime, he was 
insane, the issue was submitted under proper and correct in-
structions.• 

3. CRIMINAL LAW—INSTRUCTIONS.—An instruction on the defense of 
insanity which has, in similar cases, been approved cannot be 
said to be erroneous.
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4. CRIMINAL LAW—EVIDENCE.—The testimony of the superintendent 
of the State Hospital to which appellant had been committed for 
observation as to his sanity that in response to questions asked 
for the purpose of determining his sanity appellant admitted that 
he had killed his wife was admissible in evidence. Initiated Act 
No. 3 of 1936. 

5. CRIMINAL LAW—CORPUS DELICTL—Where appellant's wife who 
was young and in good health disappeared and on trial of appel-
lant charged with her murder the proof showed that her body or 
the remains were found at the place where appellant said he 
killed her and the remains were identified as those of his wife, 
his extra-judicial confession of the homicide was admissible, since 
the corpus delicti was sufficiently proved independent of his con-
fession. Pope's Dig., § 4018. 

6. CRIMINAL LAW—PROOF OF CORPUS maucrr.—The sufficiency of the 
evidence to establish the corpus delicti is for the determination 
of the jury.. 

Appeal from Pulaski Circuit Court, First Division ; 
Lawrence C. Auten, Judge ; affirmed. 

M. V. Moody, for appellant. 
Guy E. Williams, Attorney General, and Oscar E. 

Ellis, Assistant Attorney General, for appellee. 
MCHANEY, J. Appellant was, on March 26, 1945, 

charged by information with the chine of murder in the 
first degree for the killing, on September 14, 1944, of his 
wife, Fayrene Clemmons Hall, "by some means, instru-
ments and weapons to the prosecuting attorney un- _ 
known. " Trial was begun on May 7, 1945, after a plea by 
appellant of not guilty and also a plea of not guilty by 
reason of insanity. Prior thereto, on March 29, 1945, on 
his petition filed on said date, lie was committed to the 
State Hospital for Nervous Diseases for observation and 
investigation of his mental condition, and to make a 
written report thereof within 30 days." On May 9, after an 
exhaustive trial, he was_ by the jury found guilty of mur-
der in the first degree as charged in the information and 
be was by the court, on May 14, sentenced to death by 
electrocution. Thereafter, in apt time, an appeal was 
prayed, and was granted by the Chief Justice to this 
conk 

For a reversal of the judgment and sentence against 
him appellant makes four contentions : 1, that the con-
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fessions made by him wero not admissible against him; 
2, that he is insane ; 3, that the corpus delicti was not 
established ; and 4, that :Dr. Kolb, superintendent of the 
State Hospital for Nervous Diseases, was permitted to 
testify, over his objections, to a confession made by him 
when his sanity was being inquired into. 

Before discussing these assignments of error, we 
think it may be helpful to recite the facts or some of them 
in the light most favorable to tbe State, most of which 
are undisputed. Appellant did not testify in the case, ex-
cept in chambers and out of the presence and bearing of 
the jury, and then only in connection with the admissi-
bility of his confession. A number of witnesses, including 
some physicians, testified in his behalf in relation to 
bis sanity. • 

Fay rene Clemmons Hall, wife of appellant, dis-
appeared Thursday night, September 14, 1944. She at-
tended a dance at Rainbow Garden on that night with 
appellant and Mrs. Clyde Green. They all left the dance 
at midnight and appellant and his wife bad a quarrel. 
Sbe said sbe was going to leave him. They took Mrs. 
Green home in a car, and left her there. Fayrene has 
never been seen or beard from by any witness in tbe case 
since tbat night. Mrs. Green knew the kind of dress Fay-
rene had on that night—a red dress with peculiar buttons 
on it, of a kind she had never seen before, "with little 
chains with a thing on tbe end that looks like a nail and 
that fastens in that manner" (indicating). She identified 
the remains of a dress found at the scene of the alleged 
crime by its color and the buttons. A number of other 
witnesses, including her father and mother and a number 
of close friends, testified to her disappearance on or about 
the same time, none of whom have ever seen or beard 
from her since her disappearance. 

Appellant was airested in Little Rock on March 15, 
1945, locked up, and, on the following night, was taken to 
the state police headquarters, where he was questioned. 
Without any threats, coercion, abuse on the part of those 
present, which included city police, state police, news-
paper reporters and possibly otbers, and without any
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promise of leniency or hope of reward being offered, be 
confessed to the killing of his wife. Detective Harold 
Judd of the city police testified as follows : "Q. What did 
he say, Mr. Judd, with reference to what happened to his 
wife? A. He started off by telling about being at the 
Rainbow Garden on a night in September, he didn't know 
what date it was, to a dance. After be left there, he took 
a girl home by the name of Katy Bryant. He went out 
the river road by Pulaski Station down close to the river, 
and that is where he killed her and left her body. Q. Did 
he say he killed ber there? A. He did. Q. Did he say he 
left her body there? A. Yes, sir. Q. What did he say with 
reference to taking you where the body was ? A. He said 
he would take us the next day.. He didn't think Ile could 
find it that night because he never had been down there 
before. -Q. Did be say how he killed her? A. He said he 
killed her with his hands. Q. Mr. Judd, later on did he 
take you where the remains were? A. He did. Q. Did he 
point out the place where he killed lier and left the body ? 
A. Where to stop the car, and he got out a:nd walked down 
to where he left tbe body? Q. There's where it was found? 
A. Yes, sir. Q. These exhibits introduced in evidence, the 
shoes, bair, jawbone, dress and other bones were found 
there? A. Yes, sir. Q. Up to the time he told you where 
he killed her and left her, di'd you have any idea of where 
the remains were? A. We didn't until he took us and 
showed us." 

The Katy Bryant referred to by Judd is the maiden 
name of Mrs. Clyde Green who testified as above noted. 

Several Other police officers, both city and.state, and 
a reporter for the Gazette, who was present, testified to 
substantially the same facts with reference to appellant's 
confession, regarding its free and- voluntary nature, the 
killing of his wife, the place of concealment of the body, 
his directing them to the scene of the crime next day, and 

- the finding of the remains at or near the place - pointed 
out by him—a human skull which had previously been 
found at the scene by Cecil Foster who lives nearby on 
the farm on which the crime was committed and who 
brought it to the officers when be saw them there search-
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jug for something and who pointed out the hole in the 
ground where be found it ; also a human jawbone, a pair 
of ladies shoes, wisps of human hair, pieces of a red dress 
with buttons of the kind described by the witness, Mrs. 
Clyde Green, and some other human bones. 

The jawbone found had a tooth overlapping another 
and appellant stated to Agnes Watson, a reporter for 
tbe Arkansas Democrat, and others, that he knew the 
jawbone was that of his wife becaus-e of the overlapping 
tooth. Several witnesses, including the father and mother 
of deceased, identified the jawbone in like manner, also 
the dress and shoes as being hers and the hair as being 
the color of hers. 

Considering now the assignments of error argued 
for a reversal, it is first said that the confession was 
inadmissible under tbe authority of McNabb v. United 
States, 318 U. S. 332, 63 S. ,Ct. 608, 87 L. Ed. 819. That 
case was distinguished in State v. Browning, 206 Ark. 
791, 178 S. W. 2d 77, and what was there said need not be 
repeated here. Counsel for appellant conceded in oral 
argument that, if we adhere to the case of State v. Brown-
ing, the confession here was properly admitted in evi-
dence, and we do adhere to and expressly reaffirm the 
bolding there made. 

Secondly, it is argued that appellant is insane and 
that he should have been acquitted by reason of his in-
sanity. There was ample testimony to support the jury's 
finding that be was and is sane. The court submitted this. 
question to the jury under correct • and proper instruc-
tions, first that be was presumed to be sane and the bur-
den was upon him to prove by a preponderance of the 
evidence that, at the moment the act was comMitted, he 
was insane as defined in another instruction. This is a 
correct declaration of the law as we have :held in many 
cases. Kelly v. State, 154 Ark. 246, 242 S. W. 572, and 
cases there cited. In another instruction the court told 
the jury that the defense of insanity "cannot avail unless 
it appears from a preponderance of the evidence that at 
the time of the act the defendant was under such a defect 
of reason from disease of the mind : First, as not to know
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the nature and quality of the act he was doing; or second, • 
if he knew it, that he was doing Wrong ; or third, if he 
knew the nature and quality of the act and knew it was 
wrong he was under such duress of mental disease as to - 
be incapable of choosing between right and -wrong as to 
the act done and unable, because of the disease to resist 
the doing of the wrong act, which was the result solely 
of his mental disease." This instruction is a copy of one 
approved by this court in Bell v. State, 120 Ark. 530, 180 
S. W. 186, and found on p. 553, where it was said by Judge_ 
WooD for the court : "These tests are in accord with the 
great weight of modern authority." 

Dr. Kolb testified positively that he was sane, knew 
right from wrong, and can refrain from doing wrong if 
he so desires. His :testimony and report to the court 
reveal an .exhaustive and painstaking examination of ap-
pellant, which was made at his request tlirough his counsel 
and under the order of the court by authority of Initiated 
Act No. 3, found in the Acts of 1937, p..1384. A number 
of physicians and lay witnesses testified in his behalf° 
which tended to show that he had a psychopathic per-
sonality or that there was insanity in his family and 
that he acted strangely- at times, but after all it was a 
question for the jury, and by its verdict he was found 
to be sane, and being supported by substantial evidence it 
must be permitted to stand. 

Next it is argued that the state failed to prove tbe 
corpus delicti, which-in this case involves, first, proof of 
the death of Fayrene Clemmons Hall; and second, that' 
her death was caused by the criminal agency of some one.- 
In Edmonds v. State, 34 Ark. 720, on p. 744, Chief Justice 
ENGLTSII quoted from Burill on Circumstantial Evidence 
with approval the following : cases of alleged homi-
cide, the proof of a corpus delicti involves the following 
points 'or general facts : First, the fact of death, par-
ticularly as shown by the discovery of the body, or its 
remains ; secondly, the identification of such body, or 
remains, as those of the person charged to have been 
killed ; and, thirdly, the criminal agency of another, as 
the cause of death."
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• The fact of Fayrene's death and the identification 
of the remains found as hers appear to us to have been 
abundantly established. In addition to instructions on 
circumstantial evidence, the court gave, at appellant's 
request, instruction No. 4, as follows : "The court charges 
you that the mere fact that the skeleton and remains of 
a dead woman were found raises no presumption that 
such woman was murdered by the defendant, nor does it 
raise any presumption that she was murdered at all by 
anyone. Before you can convict the defendant, you must 
be convinced beyond a reasonable doubt, first, that the 
remains found and testified about are tbe remains of 
Fayrene Clemmons Hall; second, that she was in fact 
murdered; third, that it was done by defendant. If you 
are not convinced beyond a reasonable doubt that all three 
of these elements exist, it will be your duty to return a 
verdict of 'not guilty.' " It is undisputed that Fayrene 
disappeared on the night of September 14, 1944, after a 
quarrel with her husband and has not been seen or heard 
from since ; that she was wearing a red dress with unusual 
buttons ; that she took nothing with her when she left 
except what she was wearing ; that she was young and in 
good health ; that appellant told her neighbors, close 
friends and parents different and conflicting stories re-
ga rding her disappearance ; that he made no report to the 
police regarding her disappearance, but such a report 
was made by her half-sister and her mother ; that; after 
appellant was arrested, he confessed and that be bad 
killed her with his bands on the bank of the Arkansas 
River and led the officers and reporters to the scene of 
the crime where all the remains above detailed were 
found and identified as the remains of Fayrene Clem-
Molls Hall. The third element of the corpus delicti is, did 
appellant kill his wife, Fayrene? He anSwers that ques-
tion himself by his confession, which, not being made in 
open court, is what is called an extrajudicial confession. 

Our statute, § 4018 of Pope's Digest, provides : "A 
confession . of a defendant, unless made in open court, 
will not warrant a conviction unless accompanied with 
other proof that such offense was committed." In Bell 
and Swain v. State, 177 Ark. 1034, 9 S. W. 2d 238, the late
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Chief Justice HART, speaking for the court, said: "This 
court has uniformly held that, under our statute, to war-
rant a conviction . from an extrajudicial confession of the 
accused, there must be independent evidence to establish 
that the crime has been actually perpetrated by some 
one." Citing cases. It was there held that, outside of 
the confessions of Bell and Swain, which were not made 
in open court, there was no evidence sufficient to sbow 
that McCollum and Thomas were drowned by anyone. 

Here, however, the evidence is not only ample, but 
conclusive to shoW that Fayrene Clemmons Hall was 
murdered by some one, which meets the requirements of 
said statute regarding extrajudicial confessions. There-
fore, the confession, accompanied as it is by Other proof 
that such offense was committed, satisfied the rule by 
which the corpus delicti may be established, and justified 
the jury 's verdict. As said in EdOlonds v. State, supra, 
"there was slime proof of the corpus delicti, and its 
weight and sufficiency were properly left to the jury." 

It is finally argued that it was error to permit Dr. 
Kolb to testify, over his objections, that appellant con-
fessed to him that he killed his wife. As we understand 
the contention, it is noebased on the existence of.the 
relation of physician and patient, and within the provi-, 
sions of § 5159 of Pope's Digest, but that he was sent to 
the state hospital to be examined and his mental condi-
•tion determined under the proviSions of §§ 11 and 12 of 
said Initiated Act 3, and not to obtain a confession or 
other statement against his interest from him, and then 
to so testify in court. Said act provides in § 11 that the 
judge shall in certain cases order the superintendent to 
direct some•competent physician employed by the state 
hospital "to conduct observations and investigations of 
the mental condition . of the defendant, and to prepare 
a written report thereof." This was done by Dr. Kolb. 
By § 12, the physician who prepared the report shall be 
called to testify by either party and may be examined 
by either party. The act does not prohibit the use of a 
confession, if one is obtained by the physician, and we 
see 110 valid objection to its use in this case, for in the
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first place, it is merely cumulative to his confession to 
many others ; and in the second place, the doctor asked 
him if he killed his wife, which he admitted, for the pur-
pose of asking him the further question, whether he had 
any remorse of conscience for having killed her. These 
and many other questions and answers, stenographic re-

•port of which was made at the time, were asked for the 
purpose of determining his sanity. . 

In Burris v. State, 168 Ark. 1145, 273 S. W. 19, two 
physicians who had practiced for Burris and his family 
were permitted to testify as to his sanity for the State 
on his trial on a charge of murder. Their opinions were 
based on mere observation of Burris during their attend-
ance as family physician and by observing bim on the 
witness stand, but not from information received for 
'the purpose of treating him, and this court held their 
testimony competent and not privileged as being within 
said § 5159 of the Digest. This is  the general rule. 70 
'C. J., p. 440; 28 R.. C. L., p. 539. While it is true under 
the provisions , of said Act 3, the primary object is to 
determine the sanity of the person so committed and a 
report to the court of the findings of the physician in 
this respect, (and that is all the report showed -in tbis 
case) still, it is further provided in § 12 that the physician 
maling the report may be called to testify by the court or 
either party and examined in open court, and the act 
does not limit the scope of the inquiry so as to exclude 
voluntary statements made by the person examined to 
tlie physician. 

We conclude, therefore, that no error was comnntted 
on the assignments argued, or any others hi the record, 
and that appellant has received the benefit of' all the 
provisions of law. The trial court fully protected all his 
rights by instructions on presumption of innocence, bur-
den of proof, reasonable doubt, insanity and circumstan-
tial evidence. He was found guilty by a jury of his peers 
and the form of the verdict required the court to . sentence 
him to death for the heinous crime he committed, and tbe 
judgment must be and is affirmed. .


