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GLIDEW ELL V. POLK. 

4-7278	 178 S. W. 2(1.59

Opinion delivered February 28, 1944. 

1. J UDGMENT S—DIRECT ED VERDICT S.—The rule that testimony of a 
party to an action is. not to be regarded as undisputed so as to 
justify a directed verdict in his favor has no application where 
the testimony is fully corroborated by other witnesses. 

9 . APPEAL AND ERROR.—In appellee's action to recover certain auto-
mobile tires and tubes which had been stolen from him, held that 
the evidence was amply sufficient to sustuin the verdict for pos-
session of the tires and damages for their use. 

Appeal from Phillips Circuit Court; E. M. Pipkin, 
Judge; affirmed.	 • 

Peter A. Deisch and John C. Sheffield, for appellant. 

A. M. Coates, for appellee. 
MC:HANEY, J. Appellee brought this action in the 

municipal court of Helena against appellant in replevin 
to recover the possession of four truck tires and three 
tubes, or their value. Trial there resulted in a judgment 
for appellee for $146.86, as the value of the tires and 
tubes and for $15 as damages for the detention and use . 
there'd. On appeal to the circuit court, trial resulted in 
an instructed verdict for appellee at his request as fol-
lows : "You shall find for the plaintiff for the posses-
sion of the four automobile casings and three inner 
tubes. Then it will be your duty to fix the present value • 
thereof, and in addition thereto, .the damages, if any, 
that the said tires and tubes have sustained by use and 
depreciation while in the possession of tbe defendant, 
all to be determined by the preponderance of the evi-
dence." Thereupon, the jury rendered its verdict find-
ing the. present value of the tires and tubes to be $45, 
and •that appellee bad sustained damages in the sum of 
$100. Judgment was entered accordingly, from which is 
this appeal. 

To reverse this judgment appellant makes tWo con-
tentions: (1) that the court erred in directing a verdict 
for the possession of the tires; and (2) that the evidence 
is insufficient to support the verdict as to the value of 
the tires, or as to the damages to them.
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1. The undisputed . evidence establishes the follow-
ing facts: Appellee is the owner and operator of a large 
number of motor trUcks and kept on hand a large num-
b e r of tires, tubes, rims, etc., in his warehouse on his 

- plantation in Phillips county; that .his truck driver, a 
negro named McKinley Giles, had , access to this ware-
house ; that he missed a number of tires, tubes and rims 
from his warehouse; that he received a tip from the of-
ficers that appellant had purchased u trailer from one. 
Crowder, a dealer in Helena; that he took a list of the 
makes and numbers of the tires that were missing from 
his- warehouse and checked same with -the -tires on ap-
pellant's trailer and found that four of them belonged 
to him; that he learned that the trailer had been pur-
chased from Crowder, and on inquiring of Crowder 
found that he had purchased the foUr tires and three 
tubes from McKinley Giles, two of the tires and tubes•
being fully mounted at the time of purchase from Giles ; 
and that all four of the tires and the three tubes were 
mounted on the trailer at the time appellant purchased 
same from Crowder and after their discovery by appel-
lee Crowder . returned the two rims to appellee. All .of 

, which was fully corroborated by Crowder who testified 
that he knew Giles was a truck driver for appellee, and 
that he purchased the four tires and three tubes in ques-
tion from Giles in the fall of 1941, when Giles was haul-
ing cotton seed for appellee to the oil mill. None of -this 
was denied by appellant. He . said he bought the trailer 
from Crowder with used tires on it. He did not know 
whether the tires had •been stolen from appellee and did 
not know,-nor did he deny that they belonged to appel-
lee who positively identified them by the mu:kes and the 
numbers on them, of which he kept a record, tearing off 
the paper covering on new tires when bought and enter 

- big the makes and numbers thereof in a permanent rec-
ord at that time. Ordinarily, the testimony of a party 
to an action is not to be regarded as undisputed so as to 
justify a directed verdict in his favor, even though un-
disputed by other evidence,- since his interest in the re-
sult of the litigation puts it • in question. But we think 
this rule is inapplicable bere . because Crowder admitted
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that he bought these tires, tubes and rims from a negro 
truck driver whom he knew and knew to be employed by 
appellee, mounted them on the trailer sold to appellant, 
and actually returned to appellee two rims, thereby 
fully corroborating appellant's claim of ownership. Un-
der these facts, we . think the court was justified in di-
recting a verdict for appellee for the possession of the 
property. Appellant's only possible claim of title was 
based on his . purchase from Crowder who admittedly 
purchased from one who was not the owner.. 

2. We think the evidence, as to the value of the 
tires and tubes and tbe damages sustained by the use 
thereof by appellant, was amply sufficient to support the 
verdict. Appellee testified the tires cost about $70 each 
new, and that their market value when stolen was about 
$50 each. The undisputed evidence was that the value 
of the tubes When stolen, and at tbe time of trial was 
not less than $5 each, appellant stating they were worth 
about- $10 each, and that he had driven the trailer with 
these tires and tubes 15,312 miles. There was ample 
evidence to sustain a much higher present value of the 
tires and tubes and damage to them by use. 

We find no error, and the judgment is accordingly 
affirmed.


