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I. DEATH—BY WRONGFUL ACT—DAMAGES.—Since the statute (§ 1278, 
Pope's Dig.) contemplates damages with reference to pecuniary 
injuries only, sorrow caused by the death of the husband and loss 
of his companionship are not elements of damages to be recovered 
by the widow. 

2. APPEAL AND ERROR.—Failure to object to an instruction at the 
time it is given operates as a waiver of any error that may .be 
committed in giving it. 

3. APPEAL AND ERROR—INVITED ERROR.—A party cannot complain of 
an erroneous action of the court if he himself has induced that 
action. 

4. I N STRUCTIONS—ELEMENTS OF DAMAGES.—Since appellant's objec-
tion to an instruction authorizing the jury to include in their ver-
dict as an element of damages the loss by the wife of consortium 
and companionship of her husband was raised for the first time 
in the motion for a new trial, it cannot be considered on appeal. 

5. DEATH—BY WRONGFUL ACT—LOSS OF FUTURE EARNINGS.—The pe-
Tuniary value of the loss of future earnings of the deceased is a 
factor to be considered in determining the loss of the financial 
aid to the widow and children. 

6. DEATH—BY WRONGFUL ACT—PROOF OF LOSS OF FUTURE EARNINGS.— 
To prove loss of future earnings in an action to recover for the 
death of the husband and father, it is essential to prove the 
earning power of the deceased at the time of .the accident and 
death; but the evidence need not necessarily be confined to the 
immediate time prior to the accident and death. 

7. DEATH—BY WRONGFUL ACT—DA MAGES.—Recovery f Or behefit of 
children should be limited to the present worth of such sum as 
would be contributed by the parent prior to their majority. 

8. DAMAGES—METHOD OF . ESTIMATING.—In estimating the damages 
resulting from loss of earning capacity, the reasonable probability
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looking through all that may happen and for the years for which 
the computation is to be made are the elements which are to guide 
to a fair and acceptable result. 

9. DAMAGES.—In appellee's action to recover damages for the wrong- 
ful death .of the deceased for the benefit of the widow and next of 
kin, held that the verdict for $27;500 was, under the evidence, 
excessive by $7,500. 

Appeal from Jackson Circuit Court; S. M. Bone, 
Judge; affirmed if remittitur is entered.  

Thos. B. Pryor, Sr., II. L. Ponder, Sr., and John L. 
Daggett, for appellant. 

Pickens c6.Pickens, for appellee. 1 
KNOX, J. On September 30, 1942, Walter Sexton 

Gilbert was engaged-in the service of his employer, A. J. 
Spicer, Inc., in the unloading of gravel froth railroad 
cars which were stationed along a switch track at or 
near an air field then being constructed by his employer 
near Newport, Arkansas. The switch track was con-
nected with the railroad line of the Missouri Pacific 
Railroad Company. In the performance of his duties 
Gilbert was required to sit on the side wall of the car out 
of which the gravel was being taken, and while he was 
in that position employees of the railroad pushed a 
string of cars on to the switch track and against the car 
on which Gilbert was working, with' such force and 
violence that the collision thereof knocked Gilbert from 
his post and caused him to fall under the wheels of the 
car, severely cutting, bruising and lacerating him to the 
extent that be died from the injuries so received after 
suffering great conscious pain and mental anguish 'for 
a period of some nine and a half hours. 

This suit was instituted to recover for the benefit 
of, the estate, the widow and next of kin. The answer 
filed by appellants denied negligence, but at the trial 
in the course of the opening argument counsel for de-
fendants admitted that the defendants were negligent 
and liable, and told the jury that the only question for 
them to determine was how much damages the plaintiffs 
were entitled to recover.
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The prayer of the complaint sought recovery of three 
items of damage, to-wit: (1). $25,000 for the benefit of 
the widow for loss of consortium and companionship ; 
(2) $75,000 for loss of earnings of the deceased, and 
(3) $25,000 for the benefit of the estate on account of 

'consCious pain and suffering of . the deceased. 
The verdict of the jury. awarded damages for each 

item claimed as-follows : (1) For Della Gilbert for loss 
of consortium and companionship of her husband, $5,000; 
(2) for the benefit of the estate for conscious pain and 
suffering, $2,500; (3) for the benefit of widow and next 
of kin for loss of pecuniary contributions, $27,500. 

Qnly two questions are argued on appeal, namely, 
that the court erred in allowing the jury to assess dam-
ages to tbe widow for the loss of consortium and com-
panionship, and that the verdict for contribution was 
grossly excessive. 

In the case of Helena Gas Company v. Rogers, 98. 
Ark. 413, 135 S. W. 904, it was held that sorrow caused 
by the death of tbe husband and loss of his companion-
ship are not elements of damage to be recovered by the 
widow, for the reason that the statute (§ 1278, Pope's 
Digest) contemplate§ damages only "with reference to 
pecuniary injuries." At the request of counsel for ap-
j)ellants the court in the case at bar gave instruction 
No. 9, which told the jury that the widow's recovery for 
consortium was limited to such loss as might reasonably 
be regarded as being pecuniary in nature. 

At tbe time the motion for new trial was filed and 
presented to tbe trial co-urt , counsel for the parties 
stipulated as follows : "It is further stipulated that the 
instruction to the jury that the jury should make sep-
arate findings in their verdict for loss of companionship 
and consortium was requested by the attorneys for the 
defendants." 

In the brief filed on behalf of appellants here, and 
in the argument before the court, counsel for appellants 
frankly admit that they sought separate awards by the
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jury in the trial court so that they might have some basis 
for measuring the correctness thereof, and that they pre-
pared the form of verdict, which was submitted to the 
jury by the trial court. They argue, however, that since 
the right of action is founded upon the statute the allow-
ance of the recovery of damages not authorized by statute 
is inherently wrong, and beyond the power of the court, 
notwithstanding the absence of specific objection, and, 
also, notwithstanding the fact that the defendants :re-
quested a separate item verdict upon a form prepared 
by them, wbich included as one of the items loss of 
.consortium. 

It is well settled by the decisions of this court that 
the failure to object to an instruction ordinarily operates 
as a waiver of any error that may be committed in giving 
it. Likewise, upon the doctrine of invited error, a _party 
cannot complain of . an alleged erroneous action of the 
trial court if be himself has induced such action. 

In the case of Wolff V. Alexander Film Co., 186 Ark. 
848, 56 S. W. 2d 424, We said : "It is next urged that the 
court erred in rendering judgment for the full amount 
of rentals less payments, as that is not the correct 
measure of damages. That was not an issue in the court 
below. Appellant defended on the sole ground of a breach 
of the contract. The question of the measure of damage 
was raised in the motion for a new trial for the first 
time. .Since it was not an issue in the court below, it 
cannot be considered here on appeal." 

As we view it, tbe instruction which authorized the' . T-
jury to include in their verdict as an element of damage 
the loss by the wife of consortium and companionship of 
her husband amounted simply to an erroneous declara-
tion as to the measure of damage in such cases and, since 
the question as to its correctness was raised for the first 
time in the motion for a new trial then, under the au-
thority of Wolff v. Alexander Film Co., supra, it cannot 
be considered here on appeal. 

We have reached the conclusion that tbe award of 
$27,500 for the benefit of the widow and children on 
account of pecuniary contributions is excessive.
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In the case . of Mo. Pac. Transportation Co. v. Simon, 
199 Ark. 289, 135 S. W.. 2d 336, many of our cases relating 
to awards for injury and death are reviewed, and it is 
disclosed that there exists a wide range in the amounts 
which haye been awarded by juries, and allowed by this 
court, in cases where much similarity exists. In explana-
tiwi thereof it was said : "In reading our own cases, 
many of which are not cited in this opinion (and a num-
ber of which might be shown as authority either for or 
against reducing judgments), the conclusion is inescapa-
ble Abat factors other than mere physical or mental in-
juries and loss of earning capacity and the elementS 
usually enumerated are taken into consideration where 
the facts as set out in the opinions are seemingly. similar. 
Otherwise such divergent views would not have been ex-. 
pressed." It was there further stated: "No rule has 
been established—and in the nature of things none can 
be—for determining what, compensation should be paid 
for. loss •of life; for pain and suffering,. for loss or de-
crease of earning power, for mental anguish accom-
panied by physical injury, for loss of companionship,• 
and for the various elements entering into - damage 
actions." 

Tbe pecuniary value of the loss of future earnings 
of the deceased is a factor to be considered in deter-
mining . the loss of the financial aid to the widow and 
children. 16 Am. Jur., pages .127, 132 and 143. To prove 
loss of future earnings due to impairment of earning 
capacity, it is essential to proVe the earning power of the-
decedent at tbe time of tbe accident and death. Evidence 
as to prior earning is not necessarily confined to the 
immediate time prior to the accident, and there appears 
to . be a wide 'divergency in the opinion of the courts of 
the various states as to the 'period of time which may be 
considered. 25 C. J. S., page 25. An annotation upon this 
question is found at 130 A. L. R., page 164, which dis-
closes that some courts permit proof of earnings over a 
period of many years to be introduced, while other courts 
limit the time materially.
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In the case at bar counsel for appellants through 
the cross-examination of the widow elicited from her in-
formation respecting the earnings of the deceased for a 
period of some ten years prior to his death. The evi-
dence discloses that the deceased and the appellee, Della 
Gilbert, were married in February, 1934, and from that 
date until November, 1940, the deceased worked as a 
farm band and timber cutter. The widow stated that 
she could not definitely recall what his wage during 
that time was, but . she thought it was about $1.50 per 
day. In November, 1940, deceased moved to Chicago, and 
for one year was employed as a bakery helper at a wdge 
of $20 per week. He then moved to Fort Wayne, Indiana, 
and for some three or four months worked as a bakery 
helper for $20 per week. He returned to Arkansas and 
worked for awhile at a stave mill at Batesville, Arkansas, 
for $14 per week. For tbe last five weeks of his life, 
as before stated, he was employed in the construction of 
an air port, and his average weekly wage amounted to 
$36 per week. • The testimony shows that while engaged 
on his last job he paid $8 per .week for board and had 
some small additional personal expenses, but the record 
does not show any personal expenses for other items, 
and the testimony is, that with the exception of his room 
and board and these other personal expenses, he con-
tributed his earnings to his wife and children. 

In view of the fact that the deCeased had been em-
ployed on the air port job for only five weeks, and such 
employment was of a temporary nature, it would appear 
that this employment, and the compensation paid there-
for, considered alone would not be a proper test to fur-
nish a fair and general measure of his earning capacity. 
25 C. J. S. 625 ; Ill. Steel Co. v. Ostrowski, 62 N. E. 822, 
194 Ill. 377; Note C, 130 A. L. R. 174. The deceased at 
the time of his death was 30 years of age, and had an 
expectancy of life of 35 years. He left surviving him his 
widow, who is 31 years of age, and two daughters eight 
and five years respectively, and one son three years of 
age. At the time of his death his wife was pregnant.
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If we should assume that but for the unfortunate 
accident the deceased would have (1) lived out his full 
expectancy ; (2) received during all of that time a wage 
equal to that which he was actually receiving at the time 
of his death ; (3) cOntributed during all of that time to . 
his wife and children the same percentage of said wages 
as he was contributing at the time of his death, regard-
less of the fact that the children would have long prior 
thereto reached majoyity ; and in reducing such contribu-
tions to their present value we should use as the basis 
for calculation of interest a rate of only one-half of the 
.legal rate of interest, nevertheless the amount awarded - 
by the jury in this case for pecuniary loss of contribution 
would exceed the- amount which would be arrived at upon 
the basis of the generous calculation suggested. Surely 
it is not within the realm of probabilities that all of these 
favorable circumstances would have occurred. The prior 
history of the experience of the deceased and his family 
discloses that their income- had been very meager, and 
this temporary employment in the construction of this 
.air port brought him a wage much larger than that which 
he had at any time received in the past. 
- In addition to -these facts, it must be remembered 
that the deceased at 30 years of age was at the peak of 
his earning capacity as a common laborer, and that 
slowly, perhaps, but surely his ability to earn would 
grow less and less throughout the remaining years of his 
expectancy, and as was said by Mr. Justice BUTLER in 
Mo. N: Ark. R. R. Co. v. Robinson, 188 Ark. 334, 65 S. 
W. 2d 546, "It is wholly irrational to believe that during - 
these years he would have earned a wage equal to that 
of his vigorous manhood." See, also, Mo. Pac. R. R. Co. - 
V. McKamey, 205 Ark. 907, 171 S. W. 2-d 932. 

It is to be remembered also that the verdict is based 
upon future .contributions - which it is assumed would 
have been made by the deceased to the widow and chil-
dren had he lived. His expectancy was 35 years. The 
oldest daughter will reach her majority in 10 years-, the 
second daughter will reach her majority in 13 years, and 
'the son will reach his majority in .19 years, and the
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posthumous child will reach his or her majority in 21 
or 18 years. Recovery for benefit of children ordinarily 
should be limited to the present worth of : such sum which 
would be contributed by the parent prior to their 
majority. Kansas City R. R. Co. v. Leslie, 125 Ark. 516, 

, 189 S. W. 171; Mo. Pac. R. R. Co. y . Foreman, 196 Ark. 
636, 119 S. W. 2d 747. 

In estimating damage resulting from loss or impair-
ment of earning capacity, "the reasonable and depend-
able probabilities, looking.through all that may happen 
and for all the years for which the computation is to be 
made, and viewed according to the general experiences 
and observations of life, are the elements which are to 
guide to a fair and acceptable result." Miss. Power & 
Light Co. v. McCormick, 166 So. 534, 175 Miss. 337. Re-
viewing the record here in that light, we have reached 
the conclusion that tbe award of $27,500 for the benefit 
.of the widow and next osi kin for loss of pecuniary con-
tributions is excessive by $7,500,.and that the verdict of 
the jury as to that item should not have exceeded the 
sum of $20,000. 

If within 15 days appellee shall enter a remittitur of 
$7,500, thus reducing the award for the widow and next 
of kin for the loss of pecuniary contribution to $20,000, 
the judgment as -so reduced will be affirmed, Otherwise 
the judgment will be reversed, and the cause remanded 
for a new trial. 

Mr. Justice MCHANEY is of the opinion tbat the sum 
of $7,500 fixed as the required remittitur is too small, 
and that the judgment should be still more materially 
reduced, and for that reason be dissents..


