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PAGE3 TREASURER, V. ALEXANDER, TREASURER. 

4-7284	 177 S. W. 2d 41.3 
Opinion delivered IDecember 20, 1943. 

1. STATUTES—TIME OF TAKING EFFECT.—Act No. 187 of 1943 enacted 
without the emergency clause, providing that it should become 
effective July 1, 1943, became effective June 10, 1943, or ninety 
days after adjournment of the legislature. 

2. STATUTES—GROSS RECEIPTS SALES TAX ACT.—Cities and counties 
are, by Act No. 187 of 1943, entitled to participate in the distri-
bution of funds collected under the act after the effective date 
thereof which was June 10, 1943, but to permit them to participate 
in the distribution of funds collected prior thei-eto under Act 386 
of 1941 would be to divert funds levied and collected for one pur-
pose and to' apply them to another in violation of art. 16, § 11 of 
the Constitution. 

3. TAXATION.—A levy of taxes for the purpose of raising funds for a 
particular purpose may not be used to raise money for a different 
purpose. Constitution, art. 16, § 11. 

4. TAXATION—SALES TAX.—Money "arises" within the meaning of 
art. 16, § 11 of the Constitution when the sales tax is paid by the 
purchaser of goods to.the merchant or seller. 

5. TAXAT ION—STIPULATIONS AS TO COLLECTIONS.—The word "collec-
tions" as used in the stipulation that $700,600 was collected under 
the earlier sales tax act (Act No. 386 of 1941) and turned over 
to the treasurer during the last 21 days of June, 1943, means 
collections made by the Commissioner and not by the seller of the 
goods op which the tax was Paid. 

6. PARTIES—ACTI ONS.—Appellees were entitled to maintain an action 
to require appellants to set up on their books a Cities and Counties 
Fund as provided by Act No. 187 of 1943. 

7. TAXATI ON—TRANSFER OF FUNDS.—It is, under .§ 3 of Act No. 187 
of 1943, the duty of the State Treasurer to apportion the money 
credited to the Cities and Counties Fund among the treasurers 
of counties and municipalities, and there is no authority in the 
act for a transfer of the funds to the clerk of the Pulaski Chan-
cery Court for distribution. 

Appeal from Pulaski Chancer-y Court; Frank H. 
.Dodge, Chancellor; reversed.
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Guy E. Williams, Attorney General, Earl N. Wil-
liams and J. F. Koone, Assistant AttOrneys General, for 
appellant. 

Cooper Jacoway, H. ill. jacoway and Leffel Gentry, 
for appellee. 

GRIFFIN SMITH, Chief Justice. Tbe Arkansas Gross 
Receipts Act of 1941 was approved March 26 of the year 
enacted. The object, as exprossed by § 17, was to raise 
money for the purposes mentioned.' All funds •are pay-
able to the Commissioner of Revenues. Section 18 directs 
distribution.	• 

Act 187, approved March 10, 1943; was passed with-
out the emergency clause. Its title is shown in the mar-
gin.' Effect is to redistribute sales tax funds. The Treas-
urer is directed to open on his books the "Cities and 
Counties Fund." Section 21 of the 1941 enactment pro-
vided that it should become effective July 1, following 
approval. Changes in§ 18 of Act 386 made by Act 187 
are shown in the footnote.4 

1 These purposes were relief for the common schools, free text-
books, to finance state charitable institutions, to provide funds for 
circulating library service, and to provide for wards of the state "who 
will receive support through the State Welfare Commission, and for 
worthy causes." 

2 An Act to amend § 18 of Act 386 of the Acts of 1941 General 
Assembly of the State of Arkansas; to provide revenues for cities and 
counties creating the cities and counties fund in the office of the State 
Treasurer; making provisions for the distribution of money credited 
to the funds mentioned in said Act, declaring an emergency and for 
other purposes. 

3 Act 386 made distribution of sales tax funds without limitation 
as to the gross or net amount that might be realized from the levy. 
[Where the term "Treasurer" is used in this opinion, it has reference 
to the Treasurer of State, and "Auditor" means Auditor of State.] 

4 Act 386 dealt with "the moneys received by the Commissioner." 
Act 187 reads, "Of the first $8,000,000 received by the Commissioner." 
Act 187 substitutes the words "during each fiscal year" for "the fiscal 
year 1941-42," appearing in the fifth line of the older statute. Begin-
ning on the tenth and continuing into the eleventh line of Act 386, the 
Commissioner is directed, "beginning with the fiscal year beginning 
July 1, 1941," to pay certain sums into the Homestead Tax Exemption 
Fund. Act 187 directs the Commissioner to make payment to the Fund, 
but omits the words "beginning with the fiscal year beginning July 1, 
1941." Lines 20 and 21 of Act 386 direct the Commissioner to pay the 
Treasurer of State for credit to the Welfare Fund "twenty-five percent 
of the taxes collected under this Act." The 1943 amendment substitutes 
twenty percent. Where (line 23 of Act 386) the Commissioner is 
directed to pay to the Teachers' Salary Fund "one and a half percent 
of the taxes collected under this Act," the amendment uses the words 
"one and a half percent thereof." Following directions in each Act that



ARK.] PAGE, TREASURER, V. ALEXANDER, TREASURER.	481 

The questions are, (a) When did Act 187 become 
effective? and (b) What amount of money should the 
Treasurer of State credit to Cities and Counties Fmid? 
in consequence of a suit brought by G. L. Alexander, 
Treasurer of the City of Little. Rock, and by the City of 
Little Rock, against Earl Page, Treasurer, and Osear 
Humphrey, Auditor. A third question is, Should the fund 
be distributed by State authorities, or by the Clerk of the 
Pulaski chancery court? 

Essential parts of a stipulation are that on June 
10, 1943, an amount in excess of eigtht million dollars 
had been collected and accounted for by the Commis-
sioner under Act 386, and ". the sum of $700,600 
was collected under said Act and turned over to . the 
StMe Treasurer during the last twenty-one days of -June, 
1.943."	- 

It was_ then agreed 'that the Treasurer bad refused • 
to credit to Cities and Counties Fund any moneys col-
lected from june 10 to July 1, although total sales tax 
collections available for distribution during the 1942- 
1943 fiscal year were $8,937,150.44.5 

Tbe decree was that all revenues collected from June 
10 to July 1 be distributed as Act 187 directs. Because 
aggregate receipts as of June 10th amounted to eight 
the Commissioner distribute one percent to the Confederate Pension 
Fund, (effect of Act 386 being that one percent of all net collections 
go to this fund, while under Act 187 one percent of the first eight mil-
lion would be so applied) the Treasurer, by Act 187, is directed to 
create the Cities and Counties Fund. [A directive in Act 386 following 
reference to the Confederate Pension Fund just mentioned, beginning 
with "Any excess from the percentage allocated the Textbook Fund 
and Homestead Exemption Fund," and ending with "This section shall 
not be construed as repealing § 15 of Act 162 of the Acts of 1937" is 
repeated in Act 187, but is transferred to the end of § 1. Other changes 
are made.] 

5 The sales tax collected by the Revenue Department and deposited 
in the State Treasury, under Act 386 of 1941, for the fiscal year ended 
June 30, 1943, was distributed to the following funds: Textbook, 
$360,000; Confederate Pension, $189,418.51; State Sinking, $9,977.99; 
Charities, $953,856.03; Vocational Education, $9,978; School Super-
vision, $9,120.02; Arkansas Medical School, $4,989; Welfare, $2,234,- 
287.62; Common School, $4,468,575.24; Teachers' Salary, $134,057.26; 
University of Arkansas, $117,194.66; Teachers College, $23,383.69; 
State College-Jonesboro, $17,464.30; Polytechnic College-Russellville, 
$17,464.28; A. & M. College, Third District-Magnolia, $17,464.29; . A. & 
M. College, Fourth District-Monticello, $17,464.30; Henderson Teachers 
College-Arkadelphia, $23,383.73; A. M. & N. College, Pine Bluff, 
$5,985; School Equalizing, $323,086.52; total, $8,937,150.44.
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million dollars or more,. Cities and Counties Fund should 
not be credited with five percent of revenues cpllected 
prior to June 10, but ". . . inasmuch as on the effec-
tive date of Act 187 there had been collected under Act 
386 an amount equal to or in excess of eight million 
dollars from July 1., 1942, . . . then under the terms 
of Act 187 the Cities and Counties Fund was entitled to 
be credited with thirty-six percent of the next $1,200,000, 
or as much thereof as was collected from .Tune 10 until 
July 1." 

Collections during the last twenty-one days of June 
were found to have been $700,600, thirty-six percent being 
$252,216. 

There was a finding that the complaint was filed on 
behalf of cities and counties as a class; that Cooper Jaco-
way and Leffel Gentry were entitled to attoxneys' fees 
"for representing all of said cities and counties," and 
that fees should be paid by such cities and counties from 
the recovery. Finally, it was directed that the Auditor, 
on voucher issued by the . Treasurer, should send to the 
Clerk of the Pulaski Chancery Court a warrant for 
$252,216, proceeds to be disposed of in the Trimmer set out 
in the margin." 

The Attorney General's insistence is, that because, 
throughout Act 386 there is reference to "each fiscal 
year," and because, by express terms it became effective 
July 1, 1941, Act 187 must necessarily be *construed as an 
integral fitted into ' the principle Act. Therefore, it is 
argued, the Act's mandate that Cities and Counties be 
credited with "the remaining five percent thereof' 
until $400,000 has been paid into such fund "for each 
fiscal year or part thereof " has reference to any part 

" The direction was: "Said amount [shall] be hereafter distributed 
under further order of this court to the cities and counties entitled to 
share in said fund, in the proportion provided in § 2 of Act 187 of the 
Acts of the General Assembly of Arkansas for the year 1943, after the 
allowance of a reasonable attorneys' fee as may be hereafter allowed 
by the court." 

"The remaining five percent thereof" has reference to the differ-
ence between ninety-five percent apportioned to various agencies (or 
allotted for specific purposes) and one hundred percent of sales tax 
collections. It arose when by Act 187 allotment to the Welfare Fund 
was reduced from twenty-five to twenty percent.



ARK.] PAGE, TREASURER, V. ALEXANDER, TREASURER.	483 

of an entire fiscal -year during which five percent of 
eight million dollars amounts to $400,000. 

While there is some logic ih this contention—addi-
tional support for which is found in language allotting 
to the fund twenty-three and a half percent of "all 
moneys in excess of tbe first $9,200,000 annually col-
lected under this Act"—the fact remains that the Legis-
lature, in providing that cities and counties should re-
ceive thirty-six percent of twelve hundred thousand dol-
lars collected in excess of eight million, inserted this 
directive in a sentence following the term "for each 
fiscal year or . part thereof." 

It is our view, therefore, that the Act went into 
effect June 10th, s and that cities and counties are entitled 
to share in distribution to the extent of thirty-six percent 
of all revenues in excess of eight million and not above 
nine million two hundred thousand dollars, provided 
"moneys arisMg from a tax levied for .one purpose" are 
not "used for any other purpose." Art. 10, § 11, Con-
stitution." Under Act 386 cities and counties were not 
beneficiaries of funds arising from the sales tax. As 
amended in 1943 the new fund was made to share; but, 
since the apportionments (whether five percent if collec-
tions were less than eight million, or thirty-six percent 
of $1,200,000) could only be frOm moneys arising from a • 
tax levied for the benefit of cities and counties, and 
Since Act 187 was not in effect until June 10, it follows 
that the money must have been paid by the taxpayer dur-
ing the last twenty-one days of June in order that cities 
and counties might participate prior to the begimiing 
of a new fiscal year July 1, 1943.-	. 

The law is, of course, that a levy made for _the pur-
pose of raising funds for an expressed purpose may not 
be used in raising money for a different purpose. Collins 
v. Humphrey, 181. Ark. 609, 27 S. W. 2d 102. In that • 
case Chief Justice HART said : "By the use of the-phrase 

s Cone v. Hope-Fulton-Emmett Road Improvement District, 169 Ark. 1032, 277 S. W. 544. 
9 The full section is: "No tax shall be levied except in pursuance 

of law, and every law imposing a tax shall state distinctly the object 
of the same; and no moneys arising from a tax levied for one purpose 
shall be used for any other purpose."
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'arising_from a. tax levied for one purpose' it was evi-
dently intended that, when the tax was collected, it auto- • 
matically belonged to the purpose for which it was 
levied, and could not thereafter be diverted by the Legis-
lature to another purpose." 

The money arises, within Constitutional contempla-
tion, when it is paid by the purchaser to the merchant 
or other seller. Section 5 of Act 386 makes the tax "due 
and payable" on the first day of each month; but, after 
August 15, 1941, reports as to the seller must be made 
to the Commissioner "on or before 'the fifteenth day of 
each month for the preceding calendar month."' 

It will be seen that, for all practical purposes, taxes 
paid to a merchant or other seller from clay to clay dur-
ing a particular month are moneys payable on the first 
day of the succeeding month, although a report is not 
required until the 15th. The stipulation is that $700,600 
was "collected under said Act 386 and turned over to the 
State Treasurer during the last twenty-one days of June, 
1943." There is no agreement that the collections repre-
sented moneys arising from the sales during the specific 
period of twenty-one clays, but only that the excess was 
collected under the Act and turned over to the Treasurer. 
Obviously the collections referred to are those made by 
the Commi-ssioner instead of the seller. Reports to the 
Commissioner made June 15th would cover seller . collec,- 
tions for May, while July 15th reports would include all 
of June. 

We apprehend that in remanding' the cause for deter-
mination of the facts mentioned, difficulties of account-
ancy will be encountered. Still, records maintained by 
the Commissioner are such that from them relatively 
accurate information may be had, and it is essential to 
the law's certainty that this be clone. 

This is not a class suit in the sense that a city or 
county not participating in a. duly authorized manner 
may be charged with costs and fees. It is primarily an 
action by the City of Little Rock, brought by its elected 
City Attorney, to procure for the municipality the funds 
alleged to be due. Refusal of the Treasurer to set up the
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fund aS directed by the Legislature, and declination of 
the Auditor to issue a warrant,. justified Little Rock in 
proceeding, although the twb State officials acted with 
proper circumspection in requiring judicial construction 
of the Act before disbursing money. But other than a• 
general allegation in the complaint that all cities and 
counties are entitled to share in the recovery, there is 
nothing to show that a particular city or county has be-
come committed to such an extent that it would be liable 
for costs, etc., for the benefits it would have received if a 
•single unit—that is, either a city or-county—had brought 
the suit. Nor is there authority for transferring to the 
Clerk of the Pulaski Chancery Court the amount ulti-
mately found to be due. Specifically, § 3 of Act 187 re-
quires tbe Treasurer ". . , to apportion among the 
treasurers of counties and municipalities . . . all 
the moneys credited to the Cities and Counties Fund 
. • . immediately after July 1, October 1, January 1, 
and April 1 of each year." 

• The decree is reversed and the cause is remanded 
witk directions to the lower court to proceed in a manner 
pot inconsistent with this opinion. 

FRANK G. SMITH, ROBINS and MCFADDIN, JJ., dissent 
in part. 

SMITH, J. (dissenting). The emergency clause at-
tached to Act 187 of the Acts of 1943 was not adopted. 
This resulted from the fact that the majority vote for 
the act was sufficient to pass it, but was . not sufficient 
to adopt the emergency clause. A majority vote suffices 
for the first purpose, while a two-thirds vote of all the 0 members elected to each house of the General Assembly 
is required for the second. But thopresence of tbe emer-
gency clause is not without significance. It manifests the 
purpose and intent of its promoters to make the act 
effective at the earliest possible date, which intent was 
abortive, because the vote required for the adoption of 
the ewergency clausd was not secured. 

We have, therefoye, an act without an emergency 
clause, which, under the provisions of Amendment No. 7 
to the Constitution, became effective 90 days after the
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adjournment of the session of the General Assembly at 
which it was passed. 

When did this act become effective? When does any 
act become effective? The answer would appear to be 
that it became effective when it became a law, and it is 
not questioned that the act became a law 90 days after 
the adjournment of the General Assembly which passed 
it, the date of adjournment being March 11, 1943. 

At § 48 of the chapter on Statutes, 25 R. C. L.,. p. 799, 
appears this statement of the law : "Provisions Post-
poning Time of Taking Effect. It is a principle self-
evident, as well as declared in all the authorities on the 
subject, that statutory provisions go into immediate op-
eration, unless by force of some general law, constitu-
tional provision, , or provision contained in the act itself, 
the operation is postponed to some future period or 
event; and the special provision which would create -such 
postponement must be stated in express words to that 
effect, or in terms so clear and certain as to admit of no 
other rational interpretation." 

Stress is put on the fact in appellant's brief that 
Act 386 of the Acts of 1941, which Act 187 of the Acts of 
1943 amends, became effective July 1, 1941, thereby 
making the fiscal year for the disbursement of funds 
(for raising which Act 386 provides) begin and end July 
lst of each year. 

Act 386 did become effective July 1, 1941 ; but this 
was tr,ue because § 21 of that act so expressly provided. 
And why was that provision inserted? The answer is, 
to prevent the act from being effective from and after 
its passage upon any date prior to july 1, 1941. 

Now, Act 187 contains no sucb provision. It contains 
a contrary provision. Section 4 of Act 187, which imme-
diately precedes what would have been the emergency 
clause, had it been adopted, provides that "all laws and 
parts of laws in conflict herewith .are hereby repealed 
and this act shall take effect and be in full force and - 
effect from and after its passage." This section 4 be-
came, and is, a part of the act, and is as effective as any 
other portion of it, although tbe emergency clause was
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not adopted*. It is true the absence of im emergency 
clause postponed the date on which the act would be 
effective for a period of 90 days after the adjournment 
of the session of the General Assenably which passed it; 
but there is nothing else which postponed its effective 
date beyond that time. It appears to us,"who dissent from 
the majority opinion, that Act 187 has, been in effect as 
a law sMce June 10, 1943, the date which marks the 90 
day period after the adjournment of the 1943 session 
of the General Asse 

If so, what then? The answer is, that after that date 
Act 386 should be read as though Act 187 had been a part 
of Act 386 when that act was passed. Southerland 
Statutory Construction, § 237. 

It is argued that this would change the fiscal year 
from the beginning which Act 386 provides, which date 
is July 1st. It may be answered that the General Assem-
1)1y had the power to change the fiscal year, hada elected 
to do so, but it must first be said that Act 187 does not 
change the fiscal year. 

What Act 187 does, and all it does, is to add another 
beneficiary to share in the distribution - of the funds 
which Act 386 authorizes to be collected. It did not at-
tempt to set up a new fiscal year, and it did not attempt 
to ..change the scheme of allotting funds on a fiscal year 
basis. Now, Act 187 will affect the apportionment of 
funds, which woUld dtherwise have gone to other bene-
ficiaries, but it- does not affect funds collected before the 
act became a law. The cities, counties and towris of the 
state, the new and additional beneficiaries, seek to share 
only in the funds collected after the act became effective 
as a law. It is stipulated "that the sum of $700,600 was 
collected under Act 386 and turned over to the State 
Treasurer, during the 21 days of June, 1943," and it is 
in the distribution of this fund which it is stipulated was 
collected after the act became effective, in which the 
cities, counties and towns seek to share in the proportion 
provided by the act. Theye is another provision of Act 
187 which should not be ignored,_ but• which on the con-
trary is significant and, in our opinion, is of controlling
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effect. In providing for the participation of cities, coun-
ties and towns in the distribution of tbis fund, the act 

. recites that " The State Treasurer is hereby directed to 
create a fund to be known as the ' Cities and Counties 
Fund' and the remaining 5 per cent, thereof shall be paid 
into said fund until $400,000 is paid into said fund for 

- each fiscal year or part" thereof." 
Now, in Act 187 the General Assembly set up a 

scheme of allocation to endure through the entire suc-
ceeding fiscal years, and certainly until the act might 
later be amended, and this. provision for participation 
for a partial year could only have been intended to apply 
to the cities and counties fund. It was unnecessary for 
any provision to be made for the participation - of the 
other beneficiaries for a part year, as provision had 
otherlidse and previously been made for them, which was 
not On a partial year basis. 

The cases . of Collids v. Humphrey, 181 Ark. 609, 27 
S. W. 2d 102, and Cone v. Hope Imp. Dist., 169 Ark. 1032, 
277 S. W. 544, are to the effect that there has been here 
no diversion of funds in violation of the constitution. 

We concur in the view that it was error for the court 
to order the fund here in question to be paid to the clerk 
of the Pulaski chancery court for distribution by that 
official, 'but, for the reasons herein stated, we dissent 
from the holding that the cities, counties and towns •do 
not have the right to share in the distribution of the funds 
turned over to the State Treasurer during the last 21 
days of June. 

I am authorized to say that Justice ROBINS and Jus-
tice MOPADDIN concur in the views here expressed. 

MCFADDIN, J. (concurring in denying petition for 
rehearing on February 7, 1944). 

In a splendid and exhaustive brief on rehearing the 
appellees have urged: 

" (1) Distribution of the sales taxes to the cities 
and counties fund on the basis of receipts by the Com-
missioner of Revenues rather than on the basis of re-
ceipts by merchants making the sales is not an unlawful
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diversion of taxes under Article 16, § 11 of the Con-
stitution. 

" (2) The court erred in bolding that tbis was not 
a class suit out of which a reasonable attorney's fee 
could be allowed." 

And under the second point above appellees have 
argued :

"A. This is a class suit.	• 
"B. The allowances of attorney's fees is proper. 
" C. The beneficiaries of the cities and counties 

fund are not exempted from paying a reasonable attor-
ney's fee." 

Over half of the brief is devoted to these last two 
points, being B and C, as above listed. 

I still adhere to the views stated in the dissent by Mr. 
Justice FRANK SMITH and concurred in by Mr. Justice 
ROIHNS and myself. But since so much emphasis in the 
rehearing brief has been placed on the question of the 
attorney's fee, I _explain .here why I think the court is 
correct in denying the .petition for rehearing on this point. 

Most of the cases cited by the appellees are cases 
where various parties have come into court and affirma-
tively sought relief and then have been held liable for 
attorney's fees. In the case at bar the only litigant which 
came into court was the city of Little Rock. The other 
cities in Arkansas, and all of the counties, never made any 
appearance in this case; so cases where parties came-
into court are pot in point with the situation here. The 
question here is whether- . the counties of Arkansas and 
all the cities other than Little Rock should each be 
assessed attorney's fee in absentia. 

Even if it be conceded that this is a class suit undei. 
§ 1314 of Pope's Digest (which is not conceded), still the 
only attorney's fee that could be awarded in this case 
is the fee that the city of Little Rock paid to its counsel 
in tbis case ; and there is no evidence that there was any 
fee agreed to be paid by the city of Little Rock.
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Appellees cite and rely on the case of Sprague v. Ti-
conic National Bank, 307 U. S. 161, 83 Law Ed. 1184. 
That case, and the.orders of tbe district court on remand 
(as found in 28 Fed. Sup. 229) illustrate thoroughly my 
viewg. There, Lottie F. Sprague employed attorneys 
and recovered approximately $5,000 for herself ; and 
through her efforts and the application of the doctrine 
of stare decisis, fourteen trust funds likewise benefited. 
Against the funds created through her suit, Sprague 
sought to have taxed as costs the amount she had actually 
paid her attorneys. In other words, she sought re-
imbursement of ber expenses from the trust funds that 
had benefited from her efforts.. The United States Su-
preme Court spoke of it as "the petition for . reimburse-
ment" and allowed it as such; and on the remand the 
United StateS District Court (Sprague v. Ticonic Na-
tional Bank, 28 Fed. S. 229) allowed Mrs. Sprague to 
prove that she had actually paid attorney's fees amount-
ing to $1,214.51, and she was reimbursed to that amount. 
It is thus apparent that reimbursement for the amount 
actually paid out in attorney's fees is the basis for tax-
ing attorney's fees as costs as in a class suit. 

Applying tbis case from the 'United States Supreme 
Court to the case at bar would mean that the city of 
Little Rock could recover -in this case only the attorney's 
fees that it has actually paid out in this case. But as I 
understand tbe brief filed herein, the attorneys are seek-
ing a fee based on the entire recovery for all the cities 
and towns even though they never came into court. In 
my opinion, the case cited by the appellees does not sus-
tain the contention here urged, -which is far different 
from the theory of reimbursement.


