
ARK.] ST. LOUIS-SAN FRANCISCO RAILWAY CO., KURN, 297
TRUSTEE, V. GILSTRAP, ADMINISTRATOR. 

ST. LOUIS-SAN FRANCISCO RAILWAY COMPANY, KITRN, 
TRUSTEE, V. GILSTRAP, ADMINISTRATOR. 

4-7145	 174 S. W. 2d 941
Opinion delivered November 8, 1943. 

1. RAILROAD S—DEATH—EVIDENCE---in appellee's action to recover for 
the death of his intestate who was a trespasser on appellant's 
tracks, testimony of parties who went to the Scene of the accident 
:to determine how far one could be seen was of little probative 
value, if competent at all, since it would be immaterial how far 
a man standing on the track could be seen, if the deceased was 
not standing on the track. 

2. RAILROADS—DAMAGES FOR DEATH.—Testimony showing only that 
the mutilated body of the deceased was found near the tracks of 
appellant's railroad under circumstances which indicated that he 
had been killed by the operation ofa train was not alone suffi-
cient to make a case for the jury under the lookout statute, 
§ 11144, Pope's Digest. 

3. STATUTES—CONSTRUCTION.—The Legislature did not in enacting 
the lookout statute (§ 11144, Pope's Digest) intend that upon 
proof of killing a trespasser by the operation of a train the 
presumption should arise that the killing was negligent. 

4. RAILROADS—LOOKOUT STATUTE—BuRDEN.—In an action to recover 
for death caused by the operation of a train on the allegation 
the train operatives were negligent in failing to keep a sufficient 
lookout, the burden is upon the plaintiff to pi•ove facts- sufficient 
to raise a reasonable inference that the danger might have been 
discovered and the injury prevented if the trainmen had kept 
a proper lookout. 

5. RAILROADS—ACTION FOR DEATH—JURY QUESTION.—Although the 
testimony sustains the finding that the deceased was killed by 
the operation of a train, it does not show that the accident 
could have been averted jf a lookout had been kept and no case 
was made for the jury. 

Appeal from Crawford Circuit Court; J. 0. Kincan-
non, Judge; reversed.
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Howell & Howell, for appellee. 
SMITH, J. This suit arose out of the alleged negli-

gent killing of the appellee's intestate by the operation 
of one of appellants 'trains.. For the reversal of the judg-
ment for the sum of $2,250, from which is this appeal, 
many errors are assigned; but we find it necessary to 
consider only one of them—the sufficiency of the testi-• 
mony to support the verdict. 

The background of the suit is to the following effect : 
The deeeased was addicted to drink. The last person to 
have a conversation with him, so far as the record shows, 
was a Mrs. Smith, who sold the deceased some link 
sausage. Asked what deceased's condition was at that 
time, Mrs. Smith answered, "I just waited on him and 
did not pay close attention to him." She said this sale 
occurred "near dark." 

From this store deceased had walked, presumably on 
the railroad track, a distance of one and one-fourth miles 
to the place where his dead body was found: The mutila-
tion of the body indicated he bad been.killed by a train, 
and the testimony shows he was killed by a southbound 
freight train, consisting of twenty cars and deadhead 
engine. 

The last persons to see the deceased, when he was 
alive, were foUr boys, on their way to church, whose ages 
ranged from twelve to nineteen years. One of these boys, 
named Neeley, whose testimony is substantially the same 
as that of the other boys, testified that he saw the de-
ceased, who was walking down the railroad track stag-
gering. Deceased dropped his package of sausages, and 
one of the boys testified deceased was down on his knees 
picking them up. Another boy testified that deceased sat 
on the rail of the track picking up his sausages. 

One of the boys, whose own father, like deceased, 
was addicted to drink, thought deceased was his father, 
and went close up to the man to see who the man was. 
The boy spoke to the man, who mumbled an incoherent 
answer, and all of the boys smelled whiskey, and the
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neck of a whiskey bottle was found near the deceased's 
body. 

One of the boys testified that when last seen deceased 
was sitting on the west rail of the track,. with his head 
down on his knees. Evidently deceased had proceeded 
about as far on his way home as his condition .would per-
mit. The testimony is not definite as to ,the time which 
elapsed . before deceased was struck by the train, after the 
boys passed him, but the time was approximately twenty 
minutes. 

The operatives of the train testified that a constant 
lookout was kept, but that they did not see deceased, and 
did not know they had run over him. The testimony does 
not show deceased's position at the time he was run over, 
but the most probable answer to this question is that he 
had fallen into a drunken slumber. Certainly no one testi-
fied that be was standing on the track when he was 
struck, and it is so highly improbable that it is almost 
incredible that deceased arose to a standing position and 
remained in that position until he was struck by the train. 
The nearest railway crossing was more than three hun-
dred yards from the scene of the accident, and there is 
no denial of the testimony that appropriate signals were 
given as the train approached the crossing. 

It is conceded that the deceased was a trespasser and 
his. negligence was of the grossest kind. This is conceded, 
but the veidict is defended upon the ground that, had a 
proper lookout been kept, the deceased's presence and 
peril would have been discovered in time to stop the train 
before striking him. The only testimony lending any sup-
port to this theory is that of certain persons who went 
to the scene of the accident to ascertain at what distance 
a man on the track could have been seen from an ap-
proaching engine. But there was lacking in the testimony 
the identity of conditionS as they appeared to the engi-
neer, and this testimony has but little probative value, if, 
indeed, it was competent at all. It could make no differ-
ence how far a man standing on the track could be seen, 
if deceased was not standing on the track. It is undis-
puted that just before striking deceased the train Came
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around a one-degree curve, and it requires no testimoDy 
to know that the light beams from the headlight extended 
directly ahead, and it is undisputed that the train, as it 
rounded the curve, entered a cut through the earth, sev-
eral feet deep, on the bank of which vegetation was grow-
ing. The train which struck deceased was traveling south 
from Monett to Van Buren, and it began to rain -just 
before the train reached Van Buren, a mile and a half, 
or such matter, from the scene of the accident, and before 
the train passed Van Buren it was raining bard. . 

Under these circumstances, it appears arbitrary to 
disregard the •testimony of the engineer (whose position 
for keeping the lookout was more favorable than that of 
the fireman, on account of the curve in the track) that he 
did keep a constant lookout, and that he did not discover 
deceased'S presence and could not have stopped the train 
had he seen him. It is obvious, we think, that a case was 
not made for submission to the jury unless the provisions 
of the lookout statute, § 11144, Pope's Digest, made it so. 
Many cases have construed and applied this statute, in 
some of which it was held that the provisions of this act 
made a case for the jury, but in others not.	. 

One of the most recent of these cases is that of Mis-
souri Pacific Ry. Co. v. Severe, 202 Ark. 277050 S. W. 
2d 42. We there considered the conditions under which 
the provisions of the lookout statute could be availed of 
and be said to make a case for the jury. We there quoted, 
and again approved, as numerous other cases -had done, 
the construction given this statute in the . first_case Which 
considered the act, the case of St. Louis, I. M. & S. By. 
Co. v. Gibson, 107 Ark. 431, 155 S. W. 510. We there said : 
"But in the construction of our Lookout Statute in the 
first opinion, it was said that 'It was not intended, how-
ever, that upon proof of the killing of a trespasser by the 
operation of a train that the presumption should arise 
that the killing was negligent and the plaintiff entitled 

• to recover damages without showing anything further, 
and casting the burden of proof upon the company to 
show that it was not guilty of any negligence, causing 
the death, as declared in said instruction numbered I.' "
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In this Severe case we also quoted from the opinion 
upon the second appeal of the Gibson case an instruction 
reading as follows : " 'And the burden is upon the plain-
tiff to prove by the. testimony, facts sufficient to raise a 
reasonable inference that the danger might have been dis-
Covered and the injury prevented by the trainmen, if a 
lookout had been kept: And, if the plaintiff has proved 
such facts sufficient to raise such inference, your verdict 
should still be for the defendant, if you find from a pre-
ponderance of the testimony that a constant lookout was 
kept by the enginemen, and that they used ordinary care 
to prevent the injury after actually discovering that de-
ceased was in peril.' 

Now, the circumstances attending the finding of a 
mutilated body upon A railroad track might be such as to 
support the inference that the deceased person had been 
killed by the operation of a train, even in the absence of 
direct testimony to that effect, but this showing alone 
would not.make the provisions of the lookout statute ap-
plicable. "It Must- be further shown (as was said in the 
Severe case, supra,) by testimony sufficient to raise a 
reasonable inference, that the danger might have been 
discovered and the injury averted by the trainmen, if a 
proper lookout had been kept." Here, the testimony.sus-
tains the finding that the deceased was killed by the op-
eration of a train, but it does not show that the accident 
could have been averted had a lookout been kept. . 

The judgment must, therefore, be reversed, and As 

the cause appears to have been fully developed, it will be 
dismissed.


