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Opinion delivered May 3, 1943.

JUSTICES OF THE PEACE—APPEALS.—One desiring ‘to appeal from a
judgment of a justice of the peace has the right to demand the
filing of the transcript immediately after the rendition of the
_judgment. '

JUSTICES OF THE PEACE—REMEDY—WHERE THE JUSTICE OF THE
PEACE FAILS TO COMPLY WITH REQUEST FOR IMMEDIATE FILING OF
TRANSCRIPT.—Where the justice of the peace fails or refuses to
comply with request for immediate filing of transcript in the
office of the circuit clerk, the party appealing is entitled to file

a motion in 'the circuit court to require him to do so, or he may™

apply for a writ of mandamus for that purpose.

JUSTICES OF PEACE—APPEALS FROM COURTS OF.—Act No. 323 of
1939 providing that “a party who appeals from a judgment of a
justice of the peace . . . must file the transcript within 30
days after the rendition of the judgment” gives finality to the
judgment of the justice of the peace unless the transeript is
filed with the circuit clerk within the time specified. )
JUSTICES OF THE - PEACE—AFPPEALS—JURISDICTION.—On appeal
from a judgment of a justice of the peace, the transcript must be

filed in the office of the clerk of the cireuit court within the time

specified by act No. 323 of 1939 in order to confer _jurisdictio'n
on the circuit court. : ’

JUSTICES OF THE PEACE—APPEALS.—Since the transcript of the

judgment of the justice of the peace was not filed within time

provided by law (act No. 323 of 1939) the appeal was properly
dismissed. .

.
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Appeal from Drew Cirenit Court; DuVal L. Pu; kins,
Judge; affirmed.

C. T, Sums, for appellant.
Harry H. Wells, Jr., for appellee.

Sare, J. This case originated in the court of a
justice of the peace, who 1endcled mdoment against
appellant on June 20, 1942. Notice of appeal was given
in open court on the day of the trial. Repeated requests
were made for the transeript, which the justice promised
to prepare and file, but he did not do so, and the thirty
days allowed for filing a transcript expired without it
having been filed. Thereafter, appellant filed in the
circuit court a motion for a rule upon the justice re-
quiring the latter to file the transcript. The transcript
was then filed by the justice. When the circuit court
convened, appellee filed a motion to dismiss the appeal
upon the ground that the appeal had not been perfected
within the time limited by law. That motion was sus-
tained and the appeal dl%]nlSSOd and from that judgment
is this appeal.

Appellant insists that it was errvor to dismiss his
appeal for the reason that he had done all he could and
all the law required of him, including the filing of an
appeal bond, that he was assured by the justice that
the transcript would be filed, and that he could take no
action to compel the justice to perform the ministerial
duty of filing the transcript within the time allowed the
justice to pelfonn this duty, inasmuch as the justice
promised to perform this duty within the time allowed
him by law.

But appellee did not do all he might have done, or -
all that the law required of him. He had the 110ht to
demand the filing of the transcript immediately after
the rendition of the judgment, or at any time within
thirty days, and when that request was not complied
with, he could and should have done one of two things.
. l‘ust he might have brought mandamus to compel the
flhng of the transcript, or he might have pmsued the
easier and simpler remedy of hlmo in the cirenit court
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a motion for a rule upon the justice requiring the filing
of the transcript. This latter remedy he did pursue, but
not until after the expiration of the thirty days..

Section 8475, Pope’s Digest, states the three pre-
requisites of an appeal from the judgment of a justice
of the peace, the second being that: ‘“The appeal must
be taken within thirty days after the judgment was ren-
dered and not thereafter.’’

This paragraph, apparently of a mandatory natuve,
was nevertheless construed to be directory. In the case
of Hart v. Lequiew, 110 Avk. 284, 161 S. W. 201, an appeal
was dismissed for the reason that it had not been filed
within thirty days after the judgment. This was done
after the court had refused to hear the explanation of
the delay. That judgment was reversed on the appeal
to this court, it being held that it was the duty of the
civeuit court to hear and pass upon the merits of the
appellant’s excuses upon the question of his delay in
perfecting the appeal. '

In this state of the law the General Assembly, at its
1939 session, passed act 323, entitled ‘‘An act regulat-
ing appeals from inferior courts to the cireuit courts.”’
Section 1.of this act reads as follows: ‘A party who
appeals from a justice of the peace judgment or a com-
mon pleas judgment or a municipal court judgment must
file the transcript of the judgment in the office of the
circuit court clerk within 30 days after the rendition of
the judgment. If the transcript of the judgment is not
filed within 30 days after the rendition of the judgment,
execution can be issued against the signers of the appeal
bond.”’

This section gives finality to the judgments of in-
ferior courts where the transeript of the judgment is not
filed in the office of the clerk of the circuit court within
thirty days. after the rendition of the judgment, and
authorizes the issuance of an execution against the
signers of the appeal bond as upon a final judgment.

This act is not only mandatory, but is jurisdictional.
The transcript must be filed with the clerk of the circuit
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court within 30 days to confer jurisdiotion upon the cir-
cuit court. It was so expressly held in the case of Nowlin
v. Merchants National Bank, 192 Ark. 529, 92 S. W. 24
390, and the holding in the case of Bmdgm(m v. Johnson,
200 Ark. 990, 142 S W. 2d 217, is to the same effect.

It follows that the appeal was plopelly dismissed,
and the judgment is affirmed.



