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Home Ice Comrany v. Bons, J UDGE.
4-6829 162 S. W. 2d 563
Opinion delivered June 8, 1942.

1. STATUTES—CONSTRUCTION.—It was the intention of the legislature

" in enacting act 314 of 1939 that a suit for personal injuries might
be brought either in the county where the injury occurred or
where the injured party resided at the time of the accident.

2. VENUE.—Where E, a resident of Independence county, was driv-
ing his car on the streets of Little Rock in P county when it col-
lided with a truck driven by G and G brought suit in P county for
injuries to himself and to the truck which he alleged he owned
and E instituted an action against appellant in Independence
county for damages sustained in the same collision alleging
that it was the owner of the truck involved, the circuit court of
Independence county had jurisdiction, under Act 314 of 1939, and
prohibtion would not lie to prevent the exercise thereof.

Prohibition to Independence Circnit Court; S. M.
Bone, Judge; writ denied.



ARK. ] Home Ice Compaxy v. Boxk, Jupce. 449

House, Moses & Holmes, for petitioner.
. Dean R. Lindsey, for 1'esponde11f.

Mrmarry, J. On October 22, 1941, Dr. L. T. Evans
was driving on East Ninth Street, Little Rock, Arkansas,
and L. A, (ralloway was driving a Home Ice Company
truck, when the two collided. Gallowa;, driver of the ice
truok brought suit in the Pulaski circuit court against
Dr. L T. Ii;vans for injury and damages, which he alleged
he received in the collision above mentloned for the sum
of $1,700. Two hundred dollars was alleged to be the
damage to the truck and $1,500 for personal injury.

Thereafter Dr. L. T. Evans, a citizen of Independ—
ence county, brought suit in the Independence ecircuit
court against the Home Ice Company for $5,250. The
"Home Ice Company, without entering its appearance for
any other purpose, moved the court to dismiss the plain-
tiff’s complaint for want of JllllSdlCthl] It was alleged
in said motion: ‘‘This suit arises out of an accident in-
volving plaintiff’s automobile which occurred on or about
October 22, 1941, at the intersection of Ninth and Cum-
berland Streets in the city of Little Rock, Pulaski county,
Arkansas. The automobile of the plamtlff was being
- driven by the plaintiff, and a truck, which was also in-
volved in the accident, was driven by a man by the name
of L. A. Galloway, Who is a resident of Pulaski county,
Arkansas.”’ _

The cireunit court of Independence county overruled
the motion to dismiss, to which ruling and judgment of
the court the Home Ice Company excepted and asked that
its exceptions be noted of record, which was done.

Therecafter the petitioner, Home Ice Company, a
corporation, filed its petition in this court for a writ of
prohibition against the Independence circuit court, Hon-
orable S. M. Bone, Judge. =~ ‘

The suit brought by Galloway against Evans in the
Pulaski circuit court is simply a suit betw een Galloway
and Evans. The Home Ice Company was not a party and
was not even mentioned in the suit. Galloway claims that
he owns the truck and sues, not only for personal injury,
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but damage to the truck. The suit by Evans in Independ-
ence county is a suit against the Home Ice Company, al-
leging that its truck was involved in the accident and ‘that
Galloway was its employe,

The petitioner, in his brief and ar gument first calls
attention-to 39 C. J. 1313, § 1514, which is a statement of
the law involving the questlon ot the liability between
the master and servant. It is stated that a servant is
liable to his master for damages which the master has -
been compelled to pay to third persons because of the
negligence or other wrongful act of the servant. No such
question arises in this case, and no authorities mentioned
or discussed by the petitioner, except the case of Korne-
gay v. Auten, Judge, and Melton, Admr.,v. Auten, Judge,
203 Ark. 687,158 S. W. 2d 473.

After a very careful study of the questions involved
in this case and the questions in the Komegay case, we .
are of opinion that the Kornegay case is controlling in
this case. Every question raised here was raised and
decided in that case. It was, however, contended in that
case by Kornegay, in his petition f01 prohibition that
act 314 of the Acts of the General Assembly of 1939 gives
him the right to determine the venue in the case because
he attached some affidavits to his motion showing that
he was not to blame for the collision. In other words,
being an innocent 111]111 ed person as a result of the colli-
sion, he had the superior right over Joe Melton, Admin-
istrator, and Albert Glover, Executm to bring the suit in
the county where he lived or where the collision occurred.
The court then copies § 1 of the act, which is as follows:

“All actions for damages for personal injury or
death by wrongful act shall be brought in the county
where the accident occurred which caused the injury or
. death or in the county where the person injured or

killed resided at the time of injury, and provided further
that in all such actions service of summons may be had
upon any party to such action, in addition to other meth-
ods now pxowded by law, by service of summons upon
any agent who is a 1egula1 employee of such party, and
on duty at the time of such service.”’



ARK.] Home Ice Compaxy v. Bowe, Jupgk. 451

After copying the above section of the act the court
sald: ““We find nothing in the act showing that the inten-
tion of the legislature was to give either one of two or
more persons any priority over the other or others as to
where the suit shall be brought. In the instant case,
prior to the institution of the suit by Johwu W. K ornegay
v. Joe P. Melton, administrator, and Albert Glover, exe-
cutor, the administrator brought suit in Lonoke county
against Johm W. Kornegay alleging that Sam Booker
Glover was killed through the negligence of John W.
Kornegay. He had just as much right, under the act, to
bring the snit in the county where the collision occurred
and where the deceased at the time resided as did John
W. Kornegay to bring the action in his home county.
Having equal rights to bring the suit in their respective
home counties or in the county where the collision oc-
curred, Joe P. Melton, administrator, brought the suit.
‘against John W. Kornegay in Lonoke county before
John W. Kornegay brought suit against them in Monroe
county. Of course, the county in which the first suit was
brought acquired jurisdiction over the subject matter of
the suit and the parties thereto.”’

The same questions were involved in that case as are
in this case, and they were there decided adversely to the
contention of the petitioner. Of course, the court in the
Galloway case had jurisdiction of the parties and the
subject matter of that particular suit. The parties, how-
ever, as we have already said, were Galloway and Hvans
and the Ice Company was not even mentioned.

If the theory of the petitioner were correct, then
every time there was an accident and injury caused by
the negligence of a servant of one of the parties, that
servant could immediately bring suit against the injured
party in the county where the master or corporation re-
sided, and absolutely prevent the other party from suing,
where the act expressly says he may sue. In other words,
the master could, if he desired, have his servant bring
suit in the county where the master was located and pre-
vent the injured party from suing in his own county, but
compel him to bring suit in the county of the master’s
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residence. The legislature certainly did not intend that
the law should be annulled in this way. We think the in-
tention of the legislature was that suit might be brought
either in the county where the injury occurred or where
the injured party resided at the time of the accident.

Since we have concluded that this case is ruled by
the Kornegay case, supra, there is no reason why a suit
by one party should compel the defendant in that suit to
bring his- suit against another party in the same juris-
diction; in other words, permit the master always to de-
termine where the suit might be brought. IHowever, we
think that as this case is controlled by the Kornegay
case, the writ should be denied. It is so ordered.

Smrra, McHawry, and Hour, JJ., dissent.



