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Grecson v. TrE ProrLEs Excuance COMPANTY.

4-6760 ' 162 S. W. 2d 485
Opinion delivered May 18, 1942. ‘

1. CONTRACTS—CONSIDERATION—FRAUD.—Where appellants wishing
to borrow $1,000 executed a note and mortgage for that purpose,
turning it over to S that he might secure the loan from the
Citizen’s Bank, and upon refusal of the bank to make the loan
S placed the note and mortgage in his own bank as assets thereof
giving appellant’s credit for the $1,000 on an overdraft which was
the purpose appellants had in borrowing the money, there was no
failure of consideration for- which the note and mortgage were
executed, nor was there any fraud practiced on appellants in
securing same,
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2. BILLS AND NOTES.—Where appellant was indebted to appellee for
an overdraft and appellee presented a blank note for appellant to
sign, stating that the correct amount of the overdraft would be
filled in, the note was completely executed when delivered includ-
ing the correct amount of the overdraft.

3. BILLS AND NOTES—FRAUD.—Although the State Banking Depart-
ment, in checking the records of appellee, found several small
errors in arriving at the correct amount of the overdraft, none
of them indicated that any fraud was practiced upon appellant
in determining the amount of the overdraft covered by the note.

4. BILLS AND NOTES—BONA FIDE HOLDER.—Where appellee S pur-
chased the assets of the Peoples Exchange Company, including
the note sued on, paying a complete and adequate consideration
therefor before maturity, he was an innocent holder thereof.

5. BILLS AND NOTES.—Where appellee S became the owner of the
assets of the Exchange Company, paying all the claims of all
depositors or securing waivers thereof from those interested,
appellants could not interpose as a defense to an action on the
note the manner in which the affairs of the Peoples Exchange
Company were wound up. .

6. EQUITY—FORFEITURES.—Equity abhors forfeitures and there is
nothing in the contract providing for a forfeiture.

~ Appeal from .Cr-aighead Chancery Court, Western
District; J. F. Gautney, Chancellor; modified and af-
firmed. '

Horace Sloan and Frank Sloan, for appellant.

Lamb & Barrett and Frierson & Frierson, for
appellee.

Huwmpareys, J. On November 18, 1941, one of the
appellees, W. H. Smith, brought suit in the chancery
court of Craighead county, western district, against ap-
pellants on $1,000 note and against appellant, B. F.
Gregson, for the balance due upon a $5,815 note. It was
alleged in the first count of the complaint that on May 9,
1939, appellants executed their note to the Citizens Bank
of Jonesboro, Arkansas, for $1,000 due December 1, 1939,
with interest from maturity at 10 per cent. per annum
until paid; that said note was assigned to appellees and
is unpaid; that appellants executed on the same date a
second mortgage on certain lots in Bono, Arkansas, which
was their homestead and a first mortgage on their auto-
mobile to secure said note and prayed for a judgment
against them on the note and a foreclosure on the mort-
gage to pay same.
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And he alleged in the second count of his complaint
that appellant, B. F. Gregson, executed another note for
$5,815 to the Citizens Bank of Jonesboro, Arkansas, pay-
able on demand, or if no demand be made, on the 15th
day of October, 1939, with interest from maturity until
" paid at 6 per cent. per annum; that, with the exception
of certain credits, the note is unpaid and that appellee,
W. H. Smith, is the.owner. of same; and he prayed judg-
ment against B. F. Gregson for $4,577.25, with interest.
There was a prayer for costs and all other proper relief,
and for consideration of the two others in the complaint
as one suit.

On December 4, 1940, appellants answered the com-
‘plaint denying all the material allegations thereof, and
alleged that appellee, W. H. Smith, was not the owner
of the note and mortgage set out in count one; that said
instruments never became operative, that they were not
supported by consideration; that there was a failure of
consideration therefor and they incorporated in their
answer the allegations of the cross-complaint hereinafter
set out. The answer further alleged that appellee, W. H.
Smith, was not the owner of the note described in count
two of the complaint, incorporated therein the allegations
of the cross-complaint hereafter set out, and averred
that the note was intended to express the correct amount
of an overdraft due by appellant, B. F. Gregson, to Peo-
ples:Exchange Company, Bono, Arkansas; that the said
note was illegal; that said note had been paid by 1939
and 1940 operations of a gin known as the Caraway Gin
by H. H. Smith and by other payments. There was a
prayer for judgment and costs in the answer.

For counter claim against appellee, W. H. Smith, and
cross-complaint’ against Peoples Exchange Company,
H. H. Smith, Teresa J. Smith, his wife, and S. V. McKin-
ney, as cross-defendants, the appellants alleged: )

1. That Peoples Bank Company of Bono, Arkan-
sas, had no power to loan money; that its corporate name
was changed on June 6, 1939, to Peoples Exchange Com-
pany; that H. H. Smith was president and Ray L. Stevens
secretary of said banking company.
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2. That H. H. Smith is the son of W. H. Smith and
Teresa J. Smith the wife of H. H. Smith, joined because
of possible dower interest in property involved.

3. That J. L. Craft contracted in writing to sell a
certain described cotton gin, referred to as the Caraway
Gin Co., to B. F. Gregson, in 1938, subject to the $5,000
deed of trust to Buckeye Cotton Oil Company, for a total
purchase price of $10,000 ($5,000 thereof by assumption
of said deed of trust, and balance of $5,000 to be paid
to Craft), payments to be made as bales were ginned
at said gin at rate of $2.50 per bale, deed of trust to be
paid before Craft was to receive any payment.

4. That Gregson paid about $1,400 during 1938 on
said deed of trust; that the original contract of purchase
by Gregson had been lost; that Gregson spent several
hundreds of dollars repairing the said Caraway Gin;
that Gregson had, by permission of Peoples Bank Com-
pany of Bono, Arkansas, created during the 1938 ginning
season an overdraft of around $4,000; that said bank
had no power to loan its deposits; that Gregson had
never been returned his checks or statements and did
not know the exact amount of the overdraft. Demand
that original records be produced by said bank.

9. That about May 9, 1939, H. H. Smith, president,
and Ray Stevens, secretary, demanded that Gregson
pay at least $1,000 on his overdraft; that said parties.
went to Citizens Bank of Jonesboro and applied for a
.$1,000 loan; that S. V. McKinney, vice-president of Citi-
zens Bank, advised that loan papers be executed and he
would try to get the said bank’s loan committee to ap-
prove such a loan; that the notes and mortgage were
made and delivered to Citizens Bank; that Citizens Bank
did not make the loan; that no consideration was paid
for the note and there was a complete failure of con-
sideration.

6. That later H. H. Smith presented to Gregson a
printed note form and asked him to sign it, stating that
he was going to fill it in for the exact amount of the
overdraft to keep the bank examiners from getting on
him; that it was filled in by Smith for an incorrect
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amount; demand that cross-defendants produce original
records to establish correct amount; that note was
illegal.

7. That, in the spring of 1939, H. H. Smith, as presi-
dent, and Ray L. Stevens, as secretary of Peoples Bank
Company, asked Gregson in presence of J. L. Craft to
turn over the Caraway Gin to be operated by H. H. Smith
for the said bank, all profits to be applied to overdraft
until it was paid, and then the gin to be returned to Greg-
son; Gregson agreed with consent of Craft, his vendor;
~ that H. H. Smith took charge of the said gin, operating

it daring 1939 and 1940, making during 1939 about $4,000,
and during 1940, about $5,000; that no profits were ap-
plied to the said overdraft, but were instead wrongfully
converted to. his own use by H. H. Smith in violation
of his agency. :

8. That before July 3, 1939, but after the foregoing
agreement, J. L. Craft traded to S. V. McKinney the bal-
ance due upon the purchase price by Gregson, McKmney
thereby becoming the owner of the said baldnce

9. That Craft and wife made a deed of the gin to
H. H. Smith, without Gregson’s knowledge, on July 3,
1939, making correction deed to same on January 2, 1940.
Smith made notes.to McKinney totaling $12,000 for Mec-
Kinney’s advances of money to pay Buckeye Cotton Oil
Company debt, new improvements and assumption of
purchase money debt assigned by Craft to McKinney with
6 per cent. interest per annum, H. H. Smith and wife,
Teresa J. Smith, making mortgage to secure said notes
on July 3, 1939, and correction mortgage on January 13
1940; that all of this was done without Gregson’s
knowledge

10. That W. H. Smith, under certain parol agree-
ment, paid off deposit claims of Peoples Exchange Com-
pany and assamed control of assets of Peoples Exchange
Company.

~11. That the $1,000 note in suit never became an
asset of said bank; that H. H. Smith, as agent for W. H.
Smith, told S. V. McKmney in Auoust or September,
1940, that the note belonged to his fathe1 and MeKinney,
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in reliance thereon, indorsed it without recourse; that
‘W. H. Smith was not a holder in due course and there
was complete failure of consideration.

12. That the correct amount of the overdraft, if it
is held recoverable, should be ascertained by the court;
that Peoples Exchange Company, W. H. Smith and H. H.
Smith should be required to eredit the profits from opera-
tion of Caraway Gin on the overdraft, and pay over any
balance to B. F. Gregson; or, in the alternative, that all
of the profits should be paid to B. F. Gregson.

13. That H. H. Smith be found to have violated his
duty by taking Caraway Gin deed to himself and be de-
clared a trustee for Gregson; that legal title be divested
from him and vested in B. F. Gregson; that, since H. H.
Smith has converted the equity in the gin property to his
own use, a receiver should be appointed.

The prayer of the cross-complaint was: (1) that note
and mortgage in count one of complaint be canceled as
having no legal effect, and for the reason that appellee,
W. H. Smith, was never the owner of same; (2) that note
in count two of complaint be canceled; that overdraft
. be held illegal and not recoverable, but if recoverable that
its exact amount be determined; that Peoples Exchange,
W. H. Smith and H. H. Smith be required to account for
and credit the overdraft, not only the payments thereon,
but also_the 1939 and 1940 gin profits from operation
of the Caraway Gin; that the cross-complainants have
judgment against them with interest for excess of said
" profits over the overdraft; or, in the alternative, judg-
ment for full amount of profits with interest; (3) that
cross-complainant, B. F. Gregson, be declared equitable
owner of Caraway Gin and H. H. Smith constructive
trustee of same; that title be divested out of H. H. Smith,
with possible dower of Teresa J. Smith, and vested in
cross-complainant, B. F'. Gregson; (4) that S. V. MeKin-
ney be required to answer and state balance remaining
unpaid on his mortgage to determine its status; (5) that
a receiver be appointed; (6) that cross-complainants have
decree for costs and all other proper relief.

An answer was filed to the cross-complaint denying
each and every material allegation thereof.
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The cause was submitted to the court upon the com-
plaint, answer, counterclaim and ecross-complaint, the
answer to the cross-complaint, the testimony introduced
in the form of depositions by the respective parties and
the exhibits to the pleadings and testimony.

Exhibit ‘“A,”’ appearing in the record, relates to a
sale of the Caraway Gin by J. L. Craft to B. F. Gregson
and is as follows:

““Exhibit A. Contract entered into on July 28, 1938,
between J. L. Craft, first party, and B. F. Gr egson sec-
ond party.

““First party, upon payment of conmdel ation herein-
after set out, agrees to transfer gin premises referred to
as P. S. Osborne Gin (specifically described) to second
par ty. In consideration of such sale, second party prom-
ises to pay first party the suim of $10,000, pavable as
follows:

“‘ “The entire sum of $10,000 shall be payable weekly
during the ginning season at the rate of $2.50 per bale
for each and every bale of cotton ginned at said gin
premises. The deferred portion of the purchase price
shall bear interest from this date until paid at the rate
of 8 per cent. per annum and said payments shall con--
tinue for such period as will be required for paying said
$10,000 with interest at the rate of $2.50 per bale for all
cotton ginned on said premises. Default in the payment
of said $2.50 per bale as herein provided shall entitle
first party or his assigns to declare the remaining portion
of the purchase price due and payable immediately and
to take possession of the plemises Receipt of $1 of the
above referred to pmchase price is this day acknowl-
edged.’

‘“Second party agrees to pay taxes and to insure gin
and equipment with Whateve1 company and for whatevel
amount is agreeable to both parties.

‘It is understood that there is a first mortgage on
said gin equipment to the Buckeye Cotton Oil Company
in the sum of $5,000, which first party agrees to pay. If
first party fails to pay as agreed, second party shall be
credited upon the purchase price for any sum he may be
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required to pay. The Buckeye Cotton Oil Company to
have the refusal of any cotton seed sold from the gin.

““While possession is this day delivered to second
party, he to have exclusive control, management, and
direction of said gin property in the future, title shall
not become absolute in him until the purchase price is
paid in full, but shall be and remain in first party.

“‘Should second party fail to keep premises insured,
to pay premiums or to pay taxes, such default shall
entitle first party to accelerate due date of remaining
portion of the purchase price, or pay such insurance and
taxes, or either, and apply net proceeds paid by second
party towards reimbursement.

““Witness our hands and seals in duplicate the date
hereinabove mentioned.

“J. L. Craft, First Party.
“B. F. Gregson, Second Party.”’

Exhibit ““B,’’ appearing in the record, is a modifica-
tion of the contract, which is as follows:

“This contract today made and entered- into by and
between J. L. Craft, as first party, and B. I'. Gregson, as
second party, witnesseth:

‘““Whereas, on July 28, 1938, the parties entered into
a written contract pertaining to one-acre of land and a
cotton gin and equipment located at Caraway in Craig-
head county, Arkansas, and in which contract it is pro-
vided . . . that the second party shall pay to the first
party, weekly, $2.50 per bale for each and every bale of
cotton ginned at said gin, same to be applied to the pay-
ment of an indebtedness of $10,000 owing by the second
party to the first party, and

““Whereas, it is recited in said contract that said
property is subject to a deed of trust executed by the
first party and his wife to Leslie Gardner as trustee
for the Buckeye Cotton Oil Company for the sum of
$5,000, and which indebtedness remains unpaid, and

““Whereas, the parties hereto now desire to modify
the provisions of said contract to such effect that instead
of the second party paying to the first party $2.50 per
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bale weekly for each and every bale of cotton ginned, the
second party will sell and ship to said Buckeye Cotton
Oil Company at Memphis, Tennessee, all cotton seed orig-
inating and accumulating at said gin and that the net
proceeds thereof sufficient to pay to said Buckeye Cotton
Oil Company two notes for $1,000 each due in the fall of
1938 owing by the first party to said Buckeye Cotton Oil
Company, and that after the full payment of said two
$1,000 notes and interest out of the proceeds of the sale
of said cotton seed then the second party will pay to
the first party $2.50 weekly per bale for each and every
bale of cotton ginned by the second party at said gin,
provided, it is understood by the parties hereto that if
the second party do not gin as many as 800 bales of cotton
at said gin during the ginning season of 1938, then the
above payments shall be reduced proportionately as be-
tween said 800 bales and the number of bales actually -
ginned. '

““It is agreed that said contract dated July 28, 1938,
is not modified or amended to greater extent than as
herein specifically stated, and that in all other respects
said contract shall continue and remain as written.

““Witness our hands this 6th day of August, 1938.
“J. L. Craft, First Party.
“B. F. Gregson, Second Party.”

Based upon the pleadings, testimony and exhibits
to both, the trial court on January 6, 1942, found:

““That appellee, W. H. Smith, should recover $1,000
with interest at ten per cent per annum from December
1, 1939, from appellants, B. F. Gregson and Vada Greg-
son; that said sum is a lien, subject only to a first lien
of Citizens Bank of Joneshoro, upon certain lots in Bono,
Arkansas; that said lien should be foreclosed and the
property sold subject to the first lien; that said judg-
ment is also a lien upon a certain Chevrolet sedan, which
should be foreclosed.”’

The court then rendered a decree in favor of appel-
lee, W. H. Smith, against appellants, B. F. Gregson and
Vada Gregson, for the sum of $1,000 with interest from
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December 1, 1939, until paid, at 10 per cent. per annum;
that said sum is declared a lien upon certain lots in Bono,
Arkansas, and upon a certain Chevrolet sedan, which is
hereby foreclosed, including dower and homestead rights
of Vada Gregson.

The decree then provided for a sale of the mortgaged
property subject to a first mortgage thereon, in favor
of the Citizens Bank of Jonesboro, to satisfy the judg-
ment if same were not paid in 20 days and also provided
the manner of sale in detail.

The court further found that B. F. Gregson is in-
debted to the appellee in the sum of $4,577.25 with inter-
est at 6 per cent. per annum from October 15, 1939, being
the balance due upon a certain promissory note made
by B. F. Gregson on April 1, 1939, to the Citizens Bank
of Jonesboro, and decreed that appellee, W. H. Smith,
have and recover from appellant, B. F. Gregson, the
sum of $4,577.25 with 6 per cent. interest from October
15, 1939, until paid.

Appeal has been duly prosecuted to this court from
the findings and decree of the trial court.

Testimony, in the form of depositions, was intro-
duced responsive to practically every issue joined in the
pleadings except the issue joined as to whether the Peo-
ples Exchange Company, W. H. Smith and H. H. Smith
should be required to account for and credit the over-
draft with profits from the operation of the Caraway
Gin in the year 1939 and subsequent years and whether
the title to the Caraway Gin be divested out of H. H.
Smith and vested in B. F. Gregson. Upon these issues
the testimony was not fully developed until the issue of
liability upon the counterclaim and cross-complaint was
finally determined by the court. :

The record in this case reflects that the ‘‘Peoples
Bank of Bono,”’ Arkansas, was a cooperative bank, organ-
ized under the Act of 1921. The act was amendeéd in
1937 by the legislature so as to require the bank to change
its name and the name was accordingly changed to the
«Peoples Exchange Company.”’ All the stock in the Peo-
ples Bank of Bono, the name of which was subsequently
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changed to that of the Peoples Exchange Company of

Bono, was acquired by Ray L. Stevens who operated

the institution individually for quite a while. He then

sold one-half interest in the institution to H. H. Smith

in 1937, and it was operated after that time by the two

of them. During the operation of the institution appel-

lant, B. F. Gregson, who had purchased the Caraway Gin

in his own name and an undivided interest in what was

known as the Shady Grove (in, became indebted to the

institution by overdrafts and executed a note to the Citi-

zens Bank of Jonesboro on blanks of the Citizens Bank

of Jonesboro in the sum of $5,815, which note matured

October 15, 1939. This note was intended for and de-

livered to the Peoples Exchange Company and became

in fact one of its assets. The institution was in need of -
ready money and B. F. Gregson, who was very friendly

to the institution and desired to help it out, agreed that

he and his wife would execute a second mortgage on

their homestead in Bono and their Chevrolet sedan to

. the Citizens Bank of Jonesboro who indicated that they

would lend them $1,000 to pay upon the note covering

the overdraft. This note and mortgage was executed on .
‘May 9, 1939, by B. F. Gregson and Vada Gregson, his
wife, to the Citizens Bank of Jonesboro, maturing Decem-
ber 1, 1939, and same was delivered to Ray Stevens for
the purpose of getting $1,000 in cash from the Citizens
Bank of Jonesboro and applying the same on the over-
draft note. When Stevens offered the note to the Citi-
zens Bank of Jonesbhoro the directors refused to make
the loan on the ground that it was a second mortgage
on real estate and Stevens then took the note to his own
institution and placed it in a box and entered a credit
on the overdraft note for $1,000.

Appellants contend that since the Citizens Bank of
Jonesboro would not accept the note and mortgage and
pay Stevens the actual money for same, Stevens or his
institution had no right to treat it as the property of his
institution and credit the overdraft note with the amount.
The sole purpose on the part of B. F. Gregson and Vada
Gregson in executing the note and mortgage was to
obtain a credit on the overdraft note for $1,000. After
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the note and mortgage were execnted they were turned
over to Stevens and as the Citizens Bank of Jonesboro
would not lend the money he placed the note and mort-
gage in his bank as an asset thereof and gave the credit
on the overdraft note for the entire amount. No fraud
was practiced on B. F. Gregson and Vada Gregson, his
wife, and no injury done to them. They received the
consideration for which the note and mortgage were ex-
ecuted when the credit of $1,000 was entered upon Greg-
son’s note covering the overdraft, so we cannot agree
with learned counsel for appellants that appellants re-
ceived no consideration for the note and mortgage. We
think that appellants are clearly estopped from inter-
posing no consideration as a defense to the note and
mortgage. To hold otherwise would put form above sub-
stance. Again, there would be no equity in canceling
the note and mortgage as the undisputed evidence shows
that at least $600 of the money constituting the overdraft
was used to build the dwelling claimed as the homestead.

The trial court did not, therefore, err in refusing to
cancel the note and mortgage and in rendering a judg-
ment for the amount and a decree of foreclosure against
the homestead subject to another mortgage thereon and
in foreclosing the lien against the antomobile.

Appellants next contend that the trial court erred in
rendering a judgment for the balance due on the over-
draft note for a number of reasons. One reason assigned
is that the note was executed to the Citizens Bank of
Jonesboro and not to the Peoples Exchange Company.
This is a technical defense without merit to sustain it.
All the evidence shows that the overdraft note was the
property of the Peoples Exchange Company. The rec-
ord reflects that the error occurred on account of using
blanks of the Citizens Bank of Jonesboro. The Citizens
Bank of Jonesboro was very friendly to the Peoples Ex-
change Company and assisted it in many ways. Although
the two institutions operated independently of each other
it would not be an unreasonable inference under the rec-
ord made in this case to denominate the Peoples Ex-
change Company as an adopted child of the Citizens Bank
of Jonesboro. Another reason assigned is that the note
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was executed in blank with the understanding that the
correct amount of the overdraft would be inserted in
same. Our conclusion, after reading the evidence very
carefully, is that it was completely executed when de-
livered, including. the correct amount of the overdraft.
It is true that a representative of the banking depart-
ment, at the request or demand of appellants, examined
the books of the Peoples Exchange Company and found-
several small errors in arriving at the amount of the
overdraft of which B. F. Gregson should have a credit of -
$321.30. The representative of the banking department,
Mzr. Winters, explained how these errvors were made, none
of which indicate that any fraud was practiced upon
Gregson in determining the amount of the overdraft cov-
ered by the overdraft note. Attorneys for appellees state
in their brief, on page 51, that: ‘“If this court deems it
proper to accept the testimony of the accountant and .
give Gregson credit for the trifling difference we will
not complain, but by this concession we certainly do not
concede that the amount of the note really is subject to
attack, in view of all the various elements of ratification
and estoppel shown in this case.”’

It may be the accountant is correct and, since attor-
neys for appellees do not object, we will modify the decree
by allowing a credit of $321.30 with interest thereon at
6 per cent. per annum from the date of the overdraft note.
We do not think under the record made in this case that
the court erred in giving W. H. Smith judgment for the
balance due on the overdraft note on the theory that the
Peoples Exchange Company did not own the note. Of
course, if the Peoples Exchange did not own this note,
W. H. Smith was not entitled to a judgment on same. He
was not an innocent purchaser of the note for value
before maturity. He took the note as well as the $1,000
note subject to all the defenses appellants had to the
note or notes against the Peoples Exchange Company.
There is no question under the record made that W. H.
Smith paid a complete and adequate consideration for the
assets of the Peoples Exchange Company. The repre-
sentative of the bank commissioner had listed the two
notes as assets for the Peoples Exchange Company and
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W. H. Smith paid $7,573.84 with which to pay off the
depositors of the bank except his own deposit and that
of the Stevens family. He refused to pay this amount
over until all parties interested in the Peoples Exchange
Company waived any and all interest they might have in
the bank. Appellants argue that W. H. Smith got nothing
for the reason that the bank commissioner did not take
. over the Peoples Exchange Company and administer
same through the chancery court. The Peoples Exchange
Company was not taken over by the bank commissioner
for the reason that W. H. Smith paid all the depositors
and obtained waivers from all parties interested in the
Peoples Exchange Company and there was no necessity
for an administration of the affairs of the Peoples FEx-
change Company. In fact this institution was never de-
clared insolvent. The affairs of the bank were settled
with the aid and assistance of the bank commissioner
and everyone interested therein, so we do not think appel-
lants could interpose the defense against the collection
of the note or notes the manner in which the atfairs of
the Peoples Exchange Company were wound up.

The only other contention of appellant, B. F. Greg-
son, that the trial court erred in rendering judgment on
the overdraft note against him is that it was the dnty of
the Peoples Exchange Company under his agreement with
it or its two owners that it would take over and manage
the Caraway Gin and apply the profits thereon to the
payment of the overdraft, and that if it had applied the
profits earned by H. H. Smith to the payment of the
overdraft it would have more than liquidated same. In
other words, it is the claim of B. F. Gregson that he
owned an equity in the Caraway Gin under his purchase
contract thereof from J. L. Craft at the time he delivered
the Caraway Gin to H. H. Smith, which had never been
foreclosed against him. The record is so conflicting upon
how this equity in the Caraway Gin got out of B. F.
Gregson and how his interests or equity got into H. H.
Smith that it is impossible to draw any correct conclusion
relative to the matter. The record reflects that B. F.
Gregson’s management of the Caraway Gin, after he
purchased it from J. L. Craft, was a losing proposition
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in its operation. B. F. Gregson never paid any part of
the purchase money and only about $1,500 on the $5,000
mortgage to the Buckeye Cotton Oil Company and during
his management accumulated or became responsible for
an overdraft to the Peoples Exchange Company for about
$5,815 and a few hundred dollars in the way of repairs.
The Caraway Gin was more or less an elephant on his
hands so it is not Surprising that he got rid of it. This
contract of purchase and modification thereof was not
in the nature of a deed and was not on the record. He
could have voluntarily surrendered it to J. L. Craft in
'_satlsfactlon of the purchase money he owed. Accordmg
~ to the record the legal title to the Caraway Gin is in H. H.
Smith by deed from J. L. Craft and Teresa Craft, his
wife. That deed incorrectly described the property and
another was made on January 2, 1940, by J. L. Craft and
his wife, correcting the description. According to the
record, J L. Craft owned the legal title to the property
by deed from P. S. Osborne and wife to Craft, dated
January 11, 1937, which deed contained a Vendor s lien,
but this lien seems to have been paid on March 8, 1938.
. The gin property was subject to a deed of trust from
J. L. Craft and wife for the benefit of the Buckeye Cotton
 Oil Company for $5,000. On July 3, 1939, H. H. Smith
executed a mortgage to S. V. McKlnney for $12,000 on
the gin. The pr oceeds of this mortgage or a part of the
proceeds-was used to satisfy the mortgage to the Buck-
eye Cotton Oil Company and to make valuable improve-
ments on the Caraway Gin. We have concluded that B. F.
Gregson voluntarily surrendered all his equitable rights
in the Caraway Gin under purchase from J. L. Craft and
that it was then sold to H. H. Smith. We do not think it
was turned over to H. H. Smith for the purpose of operat-
ing it and applying the net profits on the overdraft and
then to turn the Caraway Gin back to Gregson. If this
had been the understanding certainly Gregson would not
have executed a mortgage on his homestead towards the
liquidation of the overdraft, and certainly H. H. Smith
would not have expended a large sum of money in making
extensive improvements on the gin and most certainly
would not have given a mortgage for $12,000 upon the
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gin. If H. H. Smith had taken the Caraway Gin over to
operate it for the benefit of B. F. Gregson and apply the
net earnings on the overdraft, it is quite certain he would
have demanded that they be credited on the overdraft
before he executed a note to cover the entire amount of
the overdraft and before he executed a note for $1,000 and
mortgage on his homestead to apply upon the overdraft.
On the contrary, immediately after turning the posses-
sion of the Caraway Gin over to H. H. Smith he left the
community to seek employment and took no further inter-
est in the operation of the Caraway Gin and no interest
in whether it made money or lost money. It seemingly
never occurred to him to claim that he turned the Cara-
way (in over to H. H. Smith for the purpose of running
it and paying the net proceeds on his overdraft until
after he was sued upon the notes by W. H. Smith. Four
or five disinterested witnesses testified that about the
time Gregson turned the Caraway Gin over to H. H.
Smith they were told by B. F. Gregson that he had sold
his interest in the Caraway Gin and that anyone desiring
employment at the gin would have to see H. H. Smith.
It is true that the trial court in his opinion found that
B. F. Gregson had forfeited his rights or equity under
hig purchase contract of the gin from J. L. Craft. Of
course, equity abhors forfeitures and there is nothing in
the contract and modification thereof providing for a
forfeiture. Rather than to have found that B. F. Greg-
son had forfeited his equity under the contracts he should
have found and said that B. F. Gregson voluntarily sur-
rendered his contract in settlement of the purchase money
and to relieve himself from the payment of the outstand-
ing debts he had assumed in the contract against the
Caraway Gin.

We think, after a thorough consideration of all the
testimony, that the trial court reached the correct result
and rendered a decree in keeping with the preponderance
of the evidence. The judgment and foreclosure decree
against B. F. Gregson and Vada Gregson, his wife, is in
all things affirmed and the judgment against B. F. Greg-
son is modified by allowing a credit of $321.30, and
as modified, is affirmed, and otherwise in all things
affirmed.



