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Opinion delivered March 2, 1942

PERSONAL iINJURIES.—Plaintiff who opened bottle of Coca-Cola in
semi-darkness, took two “swallows” and felt something “stick” in
her throat, then took another drink-in effort to wash down the
obstruction, and immediately became ill, made a question for the
jury when a physician to whom she went at once testified that
he found six legs of an insect, resembling those of a spider, when
contents of the bottle were strained, and that in his opinion the
patient’s sickness necessitating a stay of five days in hospital, was
caused by what she had drunk.

Appeal from Crawford Cireuit Court; J. 0. Kin-
cannon, Judge ; modified and affirmed.

Pryor & Pryor and Floyd E. Barham, for appellant.

Partain & Agee, for appellee.

Grirrixn Smire, C. J. Appellee’s husband was em-
ployed as a Worker at a well that was being drilled for
oil.  October 26, 1940, appellee drove to the drill rig to
take her husband s supper. .Emnroute she bought two
bottles of coca-cola. After arriving at the well, appellee
opened the bottles while waiting for her husband to com-
plete some incidental operations. There were lights
around the rig; but appellee had turned off her car hohts

Three drinks, or ‘‘swallows’’ were taken by appellee
from one of the bottles As the second drink was being
ingested appellee ‘‘felt something stick in her throat.’’ _
The third drink was taken for the purpose of ‘“washing
down’’ the obstruction. Three or four minutes were
consumed in this attempt. She thereupon placed the un-
capped bottle on the car floor. It was then about half
full. '

After trying by coughing to disengage the throat
obstruction appellee got out of the car and took the
second bottle to her husband m a hut used by the work-
men. Af the same time she delivered the container of
food. Before leaving the car appellee felt ill, and men-
tioned the fact nnmechatelv She remained at the hut
approximately thirty minutes, then went back to the ecar,
- found the bottle cap, 1eplaced it, then started home. Tt
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occurred to her that a physician’s services were neces-
sary, and at Alma she called Dr. Galloway. The doctor
procured the bottle from appellee’s automobile. Ap-
pellee was in a hospital five days, and says she was sick
several weeks.

Dr. Galloway testified that he washed the patient’s
stomach, and administered a hypodermic of morphine
and atropine. He then drove appellee home, going by
way of the well rig. Content of the coca-cola bottle was
strained. Six legs of an insect, resembling those of a
spider, were found.

The doctor testified that, in his opinion, what ap-
pellee drank from the bottle produced the illness. This
testimony was corroborated by W. E. Tkling, druggist.

Appellant stresses the fact that a fragment of grass
" rope, such as that used around the oil rig, came from
appellee’s stomach when it was washed; that while the
bottle remained open in the car, contamination might have
occurred; that testimony of the manufacturer that bot-
tling was done under conditions making it impossible
for foreign substances to get into the product created a
prima facie showing of care not overcome by testimony,
and the verdict was based upon speculation and con-
jecture. ‘

‘We think a case was made for the jury. However,
no permanent injury resulted. At most the inconvenience
was not of a kind to warrant a finding that great pain,
inconvenience, and prolonged loss of bodily functions
resulted. The judgment for $1,250 will, therefore, be
reduced to $500, and as so reduced it is affirmed.

Mr. Justice Humpureys dissents in respect of the 4
reduction.



