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FOMBY SCHOOL DISTRICT No. 26 v. WILLIAMS. 

4-6225	 156 S. W. 2d 220
Opinion delivered December 1, 1941. 

1. SCHOOLS AND SCHOOL DISTRICTS.—Section 11486, Pope's Digest, 
providing for creating school districts of lands situated in two 
or more counties does not require the vote of a majority of the 
electors in each district of the territory affected. 

2. SCHOOLS AND SCHOOL DISTRICTS.—The words "territory affected" 
as used in § 11486, Pope's Digest, providing for the creation of 
school districts of territory in two or more counties does not 
mean each district affected. 

3. SCHOOLS AND SCHOOL DISTRICTS.—Under either method provided 
for in § 11486, Pope's Digest, for the creation of school districts 
of land situated in two or more counties the consent of the major-
ity of the electors only in the territory affected is required. 

4. SCHOOLS AND SCHOOL DISTRICTS—DISCRETION OF COURT.—The only 
discretion which the court may exercise in a proceeding to create 
a new school district under § 11486, Pope's Digest, is, if the pro-
ceeding is by petition for an election, in calling the election after 
which no further discretion is vested in the county court. 

5. SCHOOLS AND SCHOOL DISTRICTS.—That the petitions circulated in 
one county in a proceeding to create . a nevi school district of 
territory situated in two or more counties under § 11486, Pope's 
Digest, contained a provision to the effect that junior high 
schools should be maintained at certain places in that county 
was mere surplusage, and not binding on the board of directors. 

6. SCHOOLS AND SCHOOL DISTRICTS.—The fact that one of the old dis-
tricts was heavily in debt while the others were not does not 
render a proceeding under § 11486, Pope's Digest, for the creation 
of a new district of territory situated in two or more counties 
void, if otherwise regular. 

Appeal from Little River Circuit Court; Minor W. 
Millwee, Judge ; affirmed. 

Carter & Smith, Barney & Quinn?, and John C. Finley, 
Jr., for appellant. 

C. E. Johnson, Shaver, Shaver & Williams and Byron 
Goodson, for appellee. 

Ma:TANEY, J. This is a proceeding to form a new 
school district out of territory embracing several school 
districts in Little River county, including Ashdown School 
District No. 31, and a portion of Ben Lomond School Dis-
trict No. 1 in Sevier county, to be known as Ashdown
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School District No. 31 of Little River and Sevier coun-
ties. Acting pursuant to the provisions of the second 
paragraph of § 11486 of Pope's Digest, petitions purport-
ing to be signed by 10 per cent. of the qualified electors 
"in the territory affected praying therefor," were pre-
sented to the county courts of both counties and each 
court made an Order calling a special election in the terri-
tory affected in each county. The petition presented to 
the Little River county court contained this provision : 
"It being expressly understood that standard junior high 
schools, as the same may be classified by the State 
partment of Education, shall be maintained and operated 
at Ben Lomond in Sevier county and at Wilton in Little 
River county." The petitions filed with the Sevier county 
.court omitted the above quoted paragraph. 

The election was held as called in the territory af-
fected, the returns were canvassed by both county judges, 
and it was found -that 386 vote§ were cast for the forma-
tion of the new district and 261 votes against. 
in the several districts- being:

For

The vote 

Against 
Peytonville School Dist. No. 5	 0 16 
Hicks School Dist. No. 8	 5 27 
Hopewell School Dist. No. 10	 3 17 
Wilton School Dist. No. 16	 39 119 
Fomby School Dist. No. 26	 4 24 
Ashdown School Dist. No. 31	299 19 
Absentee votes 	 15 0 
Ben Lomond School Dist. No. 1	 21 39 

Total 	 386 261
Thereafter the respective county courts declined to 

make an 'Order transferring the territory in their respec-
tive counties into the new district for the reason that some 
of the districts, in fact all of them except Ashdown, failed 
to vote a majority in favor of the proposal. Thereupon, 
appellees appealed from the action of the county courts 
to the circuit court, where the action of the county courts 
was reversed, and the case is here on appeal. There was 
also an appeal to the circuit court by all the districts, ex-
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cept Ashdown, from the order of the county courts calling 
the special election on the question. The cirCuit court held 
that the calling of the election, in the first instance, rested 
in the sound discretion of the county courts. 

For a reversal it 'is first argued that the following 
language of § 11486 of Pope's Digest: "Such a district 
embracing territory in two or more counties may be 
formed by a majority vote of the qualified electors resid-
ing in the territory affected voting on such question," 
does not mean what it says literally, but that, when con-
Sidered with other sections, it . means or should mean a 
majority vote in each district affected; that the words 
"territory 'affected" means each school district. We 
cannot agree with this contention. It seems certain that 
the legislature knew what it was doing in enacting what 
is now § 11486 of Pope's Digest, relating to the forma-
tion of school districts in two or more counties. Sec-
tions 11477, 11481, and 11488 of Pope's Digest relate to 
districts in a single county. Section 11481 provides that, 
for the formation of a new district, or the dissolution of 
other districts, or the annexation of territory, a petition 
signed by a majority of the qualified electors in each dis-
trict must be had, if the order is sought upon a petition. 
But, by § 1.1482, the same thing may be done by election, 
upon a petition therefor signed by 10 per cent. of the 
qualified electors "in the- territory affected," but the 
vote at the election, if called, must be a majority in each 
district, as provided by § 11477. Section 11488 Jelates 
to the power of the county . court to dissolve any school 
district and annex its territory to another district, which 
requires a petition of a majority of the qualified electors 
in the district to be dissolved and the consent of the 
board of directors of the district to which it is to be 
annexed. 

The section here under consideration (11486) pro-
vides two methods of creating districts in two or more 
counties : One by a petition containing a majority of the 
qualified electors "in the territory affected," and the 
other by a petition of 10 per cent. of such electors for 
an election. In this case, they chose the latter method. 
But in either case only a majority of tbe qualified elec-



238 FOMBY SCHOOL DISTRICT No. 26 V. WILLIAMS. [203 

tors "in the territory affected" is required, and not a 
majority in each district as is required under sections 
relating to districts in a single county. So, we cannot say 
that the legislature did not mean what it plainly said as 
to districts in two or more counties. 

Appellants cite and rely upon the case of Crawford 
County Board of Education v. Schaberg School District 
No. 69, 186 Ark. 465, 53 S. W. 2d 995. We do not think 
that case has any bearing here, because we said the 
provisions of § 11486 were not available to appellants 
in that case "for the reason that in reality it was not 
sought to form a district embracing territory in two 
counties." There the Mountainberg district in Crawford 
county sought to take over two other districts in the 
same county without their consent by including two sec-
tions of uninhabited land in Washington county, which 
was a subterfuge to avoid the necessity of getting the 
consent of the two other districts. We have no such 
situation here. On the contrary, the territory in Sevier 
county is a substantial part of the Ben Lomond district, 
the other part of which has been consolidated with Min-
eral Springs district in Howard county, and, so far as we 
are advised there is no objection to that consolidation. 

Another point urged for a reversal is that the act, 
§ 11486, Pope's Digest, vests discretion in the county 
courts, and that a fair exercise of such discretion is not 
open for review, on appeal. Such discretion is vested in 
the county courts in case the procedure is by a petition 
signed by a majority of the qualified electors, but in case 
the procedure is by a petition for an election on the ques-
tion, then the only discretion vested by said section is in 
calling the election, for it is provided that they "may, 
according to their best judgment, call a special election 
to vote on the question," etc. Thereafter, there is no 
discretion, for the statute says that, if a canvass of the 
returns show that a majority of the votes -cast are in 
favor of the new district, the county courts "shall issue 
an order transferring the territory affected," etc. So, 
there is no discretion left after an election with a favor-
able vote. The people have spoken then and it was the 
duty of the courts to make the appropriate order. In
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this connection appellants rely upon RIbral Special School 
District No. 17 v. Special School District No. 56, 123 Ark. 
570, 186 S. W. 70, where it was held that the county court 
had a discretion under a statute providing that the 
"county court shall annex contiguous territory," etc., 
when a majority of the legal voters of the territory and 
the board of directors of the annexing district shall so 
petition. We think this case is not controlling on the 
question for the reason the statute now under considera-
tion vests the discretion in the . county courts as to 
whether such election shall be called, and excludes it 
thereaf ter. 

Another question argued is that the petitions cir-
culated in Little River county stated that standard junior 
high schools should be maintained at Ben Lomond and 
Wilton, but was omitted from the Sevier county peti-
tions, the ballots and the published notice of the election. 
The trial court held that such provisions would be mere 
surplusage in the absence of proof of fraud. We agree 
with that holding. There is no showing that such a provi-
sion was inserted in the petitions to deceive or mislead 
any one, or other than in good faith. There is no showing 
that any one was induced to sign said petition because 
thereof, or that any one voted in said election in reliance 
thereon. Of course such a provision on the petitions 
could not bind the board of directors to maintain said 
schools. Bonner v. Snipes, 103 Ark. 298, 147 S. W. 56, is 
directly against appellants on this point. 

Other questions are argued, including the fact that 
Ashdown has a bonded debt of some $128,000, whereas 
the other districts have little or no indebtedness. That 
fact could not avoid the proceedings otherwise regular. 
We have carefully considered all the points presented 
and find them without substantial merit. 

The judgment is accordingly affirmed.


