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1. HIGHWAYS—COUNTY ROADS.—On appellee’s petition to lay out a
public road, the court appointed viewers who viewed only a por-
tion of the land described in the order; held appellant’s objection
that the proceedings of the viewers were not valid and binding
because they did not comply in full with the court’s order was
without merit where the same viewers had viewed thé road on
a former occasion under a former order of the court.

2. HIGHWAYS—DESCRIPTION OF R0AD.—That the surveyor’s descrip-
tion of the route of the road was attached to the report of the
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viewers instead of the description made by the viewers did not
render the report of the viewers void.

3. HIGHWAYS—COUNTY ROADS—VIEWERS—NOTICE.—The mailing of
a copy of the court’s order to the viewers appointed is a substan-
tial compliance with § 6949 of Pope’s Digest prov1d1ng for written
notice to the landowners affected.

4. HIGHWAYS—VIEWERS—VIEW BY JUDGE.—The trial Judge had a
right to view the location of the proposed road before entering
an order either laying out the road or denying the petition
therefor, both sides being present either in person or by counsel
or having an opportunity to be present,

5. HIGHWAYS—COUNTY R0ADS.—The court’s finding that the road
petitioned for would be a public convenience and necessity was
supported by the evidence adduced and the fact that the trial
judge visited the proposed location did not deprive appellants
of any substantial right.

6. JUDGMENTS—NUNC PRO TUNC ORDERS.—Where on ordering the
opening of a public road judgment was by clerical error rendered
against appellees instead of the county, such error could be
corrected by nunc pro tunc order.

7. HIGHWAYS — OPENING — c0OSTS.—While appellees, against whom
judgment was rendered for costs; are not complaining thereof
the court may, in case they fail to pay, declare. such road not

to be a public highway and adjudge the cost agamst the peti-
tloners

Appeal from Madison Circuit Court; James W. Trim-
‘ble, Judge ; affirmed.

John W. Nance and Earl C. Blamsett, for appellant.
J. E. Simpson, for appellee.

McHaxzgy, J. This case originated in the county court
of Madison county, where appellees petitioned said court
for an order establishing or changing the route of a
county road between the villages of Purdy and Marble,
in said county. The order was granted establishing the
‘road, a portion of which passes over the land of appel-
lee Littrell, and this portion has already been con-
structed, and ‘a portion over the land of appellants. An
appeal was prosecuted to the circuit court, where the
cause was submitted, taken under advisement, and an in-
dependent investigation was made by the judge.in the
way of a view of the route, and it was found by the court
that the proposed road was necessary and convenient as
a public road. Judgment was accordingly entered, and
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judgment was also entered against the petitioners for -
the costs and damages, of which they make no complaint.

The first contention for a reversal of this judgment
is that the proceedings of the viewers are not valid and
binding; that they were directed by the order of the
county court to view and lay out the proposed road from
a junction with the Marble-Purdy road to its connection
with State Highway No. 68, a distance of nearly two
miles, which they did not do, but viewed and laid out
only that part of the road to be located on the lands of
appellants. We think they are wrong in this, as the old
road and the proposed road had been previously viewed
and laid out by the same viewers, and the road estab-
- lished by the county court on that report and a major
portion thereof actually constructed. The description-
employed by the viewers was the surveyor’s description
of the previously constructed road, except the portion
across the land of appellants. '

It is said that the report of the viewers is void, be-
cause it was changed by someone by attaching the sur-
veyor’s description of the route of the road instead of the
description thereof made by the viewers themselves. The
viewer who testified that the surveyor’s description was
not in the report when it was signed also said the report’
does describe the proposed route which they laid out.
This does not make it fraudulent or void as.it is not dis-
puted that the report of the viewers properly describes
the route they recommended to the court.

It is next argued that no sufficient notice was given
appellants of the meeting of the viewers. Section 6948
of Pope’s Digest provides: ‘‘The county court shall is-
sue its order directing said viewers to proceed on a day
to be named in said order, or on failing to meet on said
day, within five days thereafter.’”” And § 6949 provides
that one of the petitioners shall give at least five days’
notice in writing to the landowners affected of the time
and place of the meeting. A copy of the order of the
county -court appointing the viewers was mailed to ap-
pellants. 'We think this a'substantial compliance with
the statute, but even if it were not, failure to give any
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notice would not be fatal, or render the order void. It
was so held in Howard v. State, 47 Ark. 431, 2 S. W. 331,
and in Lonoke County v. Carl Lee, 98 Ark. 345, 135 S. W,
833. In the latter case the court quoted from the former
as follows: ‘‘The landowner cannot be said to be de-
prived of his rights to be heard by the want of notice of
the viewers’ meeting. The assessment of damages by
the viewers is not of itself binding upon him. It requires
the judgment of the county court to give it any force or
validity. It is made the duty of the court to see that the
award of damages is just to the public and the individual,
and the landowner, who is a party by virtue of the pub-
lication, is thus afforded his day in court, regardless of
the report of the viewers.”’

Finally it is insisted that the trial judge committed
error in making a personal view of the proposed road,
its convenience and necessity, and that it was error to
render judgment against the petitioners and to deny ap-
pellants the right to recover damages against the county.
As to the judge’s visitation, we think he had the right to
do so, both sides being present in person or by counsel,
or having the opportunity to be present. The evidence
adduced in court was sufficient to support the court’s
finding of public convenience and necessity, and the
visitation of the judge did not deprive appellants of any
substantial right. As to the judgment against appellees
instead of the county, appellees say the court did render
judgment against the county, but because of a clerical
error the record does not show it. If this be true appel-
lants may, if they are so advised, have the judgment cor-
rected nunc pro tunc. Appellees are not complaining of
the judgment against them, and if they do not pay, or are
unwilling to do so, under the provisions of § 6953 of
Pope’s Digest, the court might declare such road not a
public highway, and adjudge all costs against the
petitioners.

Affirmed. - -
Smite and Humeareys, JJ., dissent.
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Smrrw, J., (dissenting). It clearly appears that
appellee, James Littrell, is the moving petitioner in the
establishment of this road. He first filed a petition for
a private road, which was granted; but he refused to
pay the damages awarded appellants, and he then pro-
ceeded to have a public road established. That order
was made, and from that order comes this appeal. The
damages were again assessed against petitioners, of
which action the majority opinion says petitioners make
no complaint. o

But can we say petitioners will not complain when
an attempt is made to enforce payment of the judgment?
The statute (§ 6953, Pope’s Digest) provides that the
county court, on receiving the report of the viewers,
shall, if satisfied that the road, or any part thereof,
will be of sufficient importance to the public to cause
* the assessed damages to be paid by the county, order the
'same to be paid to the person or persons entitled thereto
from the county treasury, and thenceforth the road shall
be considered a public road; but if the court finds that
the proposed road is not-of sufficient public utility for
the county to pay the compensation, and petitioners
refuse to pay the damages, then the road shall not be
declared a public highway. '

Appellants’ lands have been condemned for a public
‘road, but no order was made to pay the damages out of
the county treasury, as the law requires, the damages
being assessed against the petitioners. The landowners
have a judgment, which the petitioners may or may not
be able to pay, or which the petitioners may or may not
be willing to pay, but in any event a judgment has been
rendered which was unauthorized by law. Section 6953,
Pope’s Digest, clearly provides that if the court finds
that the proposed road is of sufficient importance to
the public to cause the damages assessed by the viewers
to be paid by the county, the court, in declaring the road
a public road, must order the damages paid out of the
county treasury. On the other hand, if the court finds
that the road is not of sufficient utility for the county
to pay the damages, and petitioners refuse to pay them,
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the road shall not be declared a public highway. Here,
it is not contended that petitioners have paid the dam-
ages, or offered to do so, yet the road has been declared
a public highway.

Based upon the case of Draper v. Mackey, 35 Ark.
497, the digester has this note to § 6953, Pope’s Digest:
‘‘The  owner of land through which a public road has
been laid out has no right to obstruct it, though no com-
pensation has been made to him. He should have re-
sisted the application for it in the county court, or
resorted to proper means to have it vacated.”’

Here, the landowner did resist the application, both
in the county court and in the circuit court on appeal,
and he has, in my opinion, by his appeal to this court,
taken the proper action to have this order vacated.

Appellees say, as the majority opinion recites, that
the county court did render judgment against the county,
and that the landowners may have the judgment from
which is this appeal corrected, by a nunc pro tunc order,
to show ‘that fact. This may or may not be true. The
landowners may or may not be able to obtain the entry
of that judgment nunc pro tumc. But in any event we
should try this case upon the record before us, and not
upon a supposititious record which may or may not be
made. Petitioners are not asking the establishment of
a private road, for which the law provides. Littrell had
that order, but did not avail himself of it by paying the
damages. Apparently, he wanted a road without any
one paying damages. The county court did not order the
damages paid out of the county treasury, and the record
before us does not show that the circuit court, on the
appeal, made any such order, and it is not contended
that either court made an order for the establishment
of the road conditional upon the payment of the damages.
The road has been established, and a judgment rendered
for the damages, which may or may not be paid.

I do not understand that the law contemplates this
procedure and that lands may be taken in this manner,
and I, therefore, dissent, and am authorized to say that
Justice HumMPHREYS concurs in the views here expressed.



