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1. RAILROADS—NEGLIGENCE—DAMAGES FOR KILLING DOG.—Evidence 
showing that appellant's train killed appellee's dog on a straight 
track at night when the headlights were shining; that the engi-
neer and fireman could have seen the dog in time to prevent kill-
ing it; and that no signals or warnings were given were suf-
ficient to sustain a verdict in appellee's favor for the value of 
his dog. 

2. APPEAL AND ERROR.—There was, under the conflicting evidence, 
no error in the court's refusal to instruct a verdict for appellant. 
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3. INSTRUCTIONS.—There is no conflict between instructions one of 
which tells the jury that if they find that the railroad company 
negligently killed appellant's dog by the operation of its train 
they should find for the plaintiff and one telling the jury that 
if the engineer and fireman were keeping a constant lookout 
ahead and gave the crossing signals and that the dog was not 
killed on the date alleged, they should find for the defendant. 

Appeal from Sevier Circuit Court; Minor W. Mill-
wee, Judge; affirmed. 

James B. McDonough and Joseph R. Brown, for 
appellant. 

Wesley Howard, for appellee. 
HUMPHREYS, J. Appellee brought suit for $100 in a 

justice of the peace court in Sevier county against ap-
pellant for killing his bird dog on September 18, 1939, 
about seven o'clock p. m., in DeQueen, Arkansas, by the 
alleged negligent operation of its south-bound passenger 
train. 

The justice of the peace rendered judgment . for said 
amount in favor of appellee against appellant from which 
an appeal was taken to the circuit court of Sevier county 
where the cause was tried to a jury on the 14th day of 
February, 1940, with the result that - the jury returned a 
verdict of $50 against appellant, upon which the court 
rendered a judgment in favor of appellee for said sum, 
from which is this appeal. 

Appellant contends for a reversal of the judgment 
upon two grounds : first, that there is no substantial evi-
dence in the record to sustain the verdict and judgment, 
and second, that instruction No. 8 given at the request of 
appellee is in conflict with instruction No. 8 given at 
the request of appellant. 

(1) The testimony introduced by appellee reflects 
that the dog was standing between the rails on the track 
fifty or seventy-five feet south of a crossing which was 
about one-fourth mile south of the depot ; that the train 
was being pulled by a steam engine with the headlight 
burning; that the track was straight ; that no stock alarm 
or distress signal was given; that the whistle was blown 
at the depot, but not at the other crossings two of which 
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were between the depot and where the dog was killed; 
that the train struck the dog, killed him and threw him 
off the track four to six feet on the east side thereof ; 
that the dog belonged to appellee and, in the opithon of 
various witnesses familiar with the value. of bird dogs, 
was worth from $25 to $100. 

The testimony introduced by appellant was to the 
effect that they were keeping a constant lookout and 
giving the statutory signals required when they ap-
proached the point where the dog was claimed to be 
standing; that they could have seen the dog had he been 
there and stopped the train before hitting him, but that 
no dog was there and that the train ran over no dog. 

There is ample, substantial evidence to sustain the 
verdict and judgment. According to one witness he saw 
the train hit and kill the dog and that he heard no sig-
nals or warning of the approach of the train. Other 
witnesses testified that no signals or warnings were 
given. The evidehce is undisputed that the track was 
straight and the headlight burning and that the engineer 
and fireman could have seen the dog standing between 
the rails on the track and could have stopped the train 
before it hit the dog had they been keeping a constant 
lookout as required by the statutes of the state. Pope's 
Dig., § 11144. 

No error was committed by the trial court in refus-
ing to peremptorily instruct a verdict for appellant at the 
conclusion of the evidence. 

(2) Appellant makes the further contention that in-
struction No. 8 given by the court at the request of ap-
pellee was in conflict with instruction No. 8 given by the 
court at the- request of appellant, 

Instruction No. 8 given by the court at tbe request 
of appellee is as follows : "You are instructed that if you 
find from a fair preponderance of the evidence in the 
case that the defendant railroad company negligently 
killed the plaintiff 's dog by the operation of one of its 
trains, your verdict should be for the plaintiff, and you 
are directed to assess the damages at the fair market 
value of the dog." 
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Instruction No. 8 given at the request of appellant 
is as follows : "If you find from the testimony in this 
case that the engineer and fireman in charge of defend-
ant's passenger train No. 1, on the evening of September 
18, 1939, were keeping a constant lookout ahead and gave 
the crossing signals for crossings south of the depot in 
DeQueen and that plaintiff 's dog was not killed on Sep-
tember 18, 1939, you should find for the defendant." 

These instructions are not conflicting because ap-
pellee alleged that his dog was killed on September 18, 
1939, by appellant's passenger train about seven o'clock 
p. m. The proof sustained this allegation. In instruction 
No. 8 given at the request of appellant the court distinctly 
told the jury that unless appellee's dog was killed on Sep-
tember 18, 1939, by appellant's train they should find for 
appellant. Instruction No. 8 requested by appellee and 
given by the court did not tell the jury anything to the 
contrary. 

No error appearing, the judgment is affirmed.


