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Opinion delivered July 15, 1974

1. WORKMEN’S COMPENSATION—SETTLEMENT BETWEEN COMPENSATION
CLAIMANT & THIRD-PARTY TORTFEASORS—RIGHTS OF INSURANCE CAR-
RIER.—When a compensation claimant seeks to effect a compro-
mise settlemem with a third-party tortfeasor, the claimant and
tortfeasor can “settle around” the carrier if their settlement pre-
serves the carrier’s right to proceed against the tortfeasor, but such
a compromise settlement must have court or commission approval,
after the carrier has been given notice of the proposed settlement
and an opportunity to be heard.

2. WORKMEN'S COMPENSATION—COMPROMISE SETTLEMENTS—BURDEN
OF PROOF.—Insurance carrier’s contention that the burden is on a
claimant to make some compelling showing to justify his separate
settlement with defendant tortfeasors held without merit for.there
is no such requirement in the statute.

3. COMPROMISE & SETTLEMENT-—HEARINGS—GUIDELINES FOR CONDUCT-
ING.—The Supreme Curt declined to lay down guidelines to
govern hearings pursuant to an insurance carrier’s right to be
heard when a compromise settlement is effected between a com-
pensation claimant and a third party tortfeasor.

SAmond Edwards, a son of Mr. and Mrs. Edwards, 58 years of age, and who,
upon his father’s death, became one of the owners of the property, testified that he lxv-
ed with his parents until the time of his marriage, and was thoroughly familiar with
the lands taken. On the basis of before and after values. he fixed damages at $38,000.
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4. COMPROMISE & SETTLEMENT—APPROVAL BY CIRCUIT COURT—RE-
view.—There was no basis for a finding that. the circuit court
abused its discretion in approving a settlement between a com-
pensation claimant and third-party tortfeasor where it could not
be said either that the statute places the entire burden of proof
upon the parties to the independent settlement, or that it affords
the insurance carrier a veto of any compromise not to its liking.

5. JUDGES—DISQUALIFYING INTEREST—REVIEW.— That the presiding
judge had pending an action for an injury to his hand in which
the insurance carrier was defendant’s liability insurer did not
establish a disqualifying interest in the case in view of Ark. Con-
iggétion, Art. 7, § 20 (1874), and Ark. Stat. Ann. § 22-113 (Repl.

).

Appeal from Saline Circuit Court, Ilenry B. Means,
Judge; affirmed.

Wright, Lindsey & Jennings, for appellant.
Laser, Sharp, Haley, Young & Boswell, P.A., for appellees.

GEORGE ROSE SMITH. Justice. This is a personal injury
action based upon products liability, but the appeal presents
primarily a question under the workmen’s compensation law.
Liberty Mutual, the compensation insurance carrier for the
plaintiff’s employer, asks us to modify or explain two earlier
decisions in which we considered the insurance carrier’s
rights when a compensation claimant seeks to effect a com-
promise settlement with a third-party tortfeasor. St. Paul Fire
& Marine Ins. Co. v. Wood, 242 Ark. 879, 416 S.W. 2d 322
(1967); Travelers Ins. Co. v. McCluskey, 252 Ark. 1045, 483
S.W. 2d 179 (1972). Specifically, Liberty Mutual argues that
in this case the trial court should not have approved the
proposed compromise without requifing the parties thereto
to show that the terms of settlement were fair to Liberty
Mutual.

The facts are best understood in the light of our two
earlier decisions. The workmen’s compensation law provides,
in broad outline, that an insurance carrier may recoup part or
all of its past and future compensation payments by asserting
a right of subrogation against the first two thirds of the
claimant’s recovery from a third party. Ark. Stat. Ann. § 81-
1340 (Repl. 1960). In Wood we construed subsection (c) of
that section to mean that the carrier's right to a lien is ab-
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solute only when the claimant’s suit is prosecuted to judg-
ment. Hence, we said, the claimant and the tortfeasor can
“settle around” the carrier if their settlement preserves the
carrier’s right to proceed against the tortfeasor. In McCluskey
we tempered Wood by holding that such a compromise settle-
ment must have court or commission approval, after the
carrier has been given notice of the proposed settlement and
an opportunity to be heard.

Now, the facts in the case at bar: Billingsley, the clai-
mant, was working for Reynolds Metals when he was serious-
ly injured while operating a forklift truck made or sold by one
or another of the three defendants. Liberty Mutual, as com-
pensation carrier, began paying medical expenses and tem-
porary total disability benefits. When Billingsley and his wife
brought this action against the alleged tortfeasors, Liberty
Mutual intervened to assert a subrogatory claim for its past
outlays and possible future liability.

The Billingsleys had sued for $900,000. The three defen-
dants eventually offered to settle for $195,000 if the release
also extinguished their possible liability to Liberty Mutual.
Billingsley rejected that proposal, not wishing to give up any
of his rights under the compensation law. The defendants
then offered $185,000 to the Billingsleys and $10,000 to
‘Liberty Mutual. Counsel for the Billingsleys, pursuant to
McCluskey, gave notice to Liberty Mutual that the circuit
court’s approval of the settlement would be sought.

At the hearing the Billingsley’s attorney briefly explain-
ed the seriousness of Billingsley’s injuries, the possibility that
his clients might recover nothing if the case went to trial, and
his clients’ desire to accept the settlement. In opposition,
Liberty Mutual’s attorney restated the position his client had
taken throughout the negotiations: Liberty Mutual contends
that it is entitled to a statutory lien for the full amount of its
past and future liability and that the claimant ‘““must make
some compelling showing why he should be permitted to set-
tle around the compensation carrier.”” The circuit court ap-
proved the Billingsleys’ $185,(0)0) settiement, ieaving Liberty
Mutual free to pursue its action against the defendants.

For reversal Liberty Mutual again insists that the
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burden is on the claimant to make some ‘‘compelling
showing” to justify his separate settlement with the defen-
dants. There is no such requirement in the statute. Section
"81-1340 (c) requires court or commission approval of the
settlement. but the statute gives no hint of what con-
siderations should influence those tribunals in reaching their
conclusions. We must decline Liberty Mutual’s suggestion
that we lay down guidelines to govern hearings held pursuant
to McCluskey. Experience has frequently shown that when a
statute is silent upon some point, its interpretation is best
developed case by case, when genuinely adversary arguments
can be considered against a background of actual facts.

McCluskey afforded the carrier an opportunity to be
heard, but here Liberty Mutual did not take advantage of
that opportunity. It did not show, for example, that it had
taken the lead in exploring the facts supporting the
claimant’s cause of action in products liability. To the con-
trary, Liberty Mutual apparently doubted the probability of
success and devoted hardly any time or money to the in-
vestigation. Liberty Mutual showed that prior to the hearing
it had paid $14,000 in medical expenses and disability
benefits. but it made no effort to estimate its possible future
liability. Consequently there is no basis for saying that the
defendants’ offer of $10,000 to Liberty Mutual was out of line
with their offer of $185.000 to the Billingsleys, if such a dis-
proportion be regarded as important. We are unwilling to say
either that the statute places the entire burden of proof upon
the parties to the independent settlement or that it affords the
insurance carrier a veto of any compromise not to its liking
(an attitude which is suggested by Liberty Mutual’s in-
sistence upon a lien for its entire past and future payments).

When we lay aside those two possibilities there is no basis for
holding that the circuit court abused its discretion in ap-
proving the settlement between the Billingsleys and the
defendants. ‘ -

As a subordinate contention Liberty Mutual argues that
its motion in the court below that Judge Means disqualify
himself from passing upon the compromise settlement should
have been sustained. It was shown that Judge Means had
pending an action for an injury to his hand, in which Liberty

Moutual was the deferidant’s liability insurer. Under our con-
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stitution and statute those facts do not establish a disqualify-
ing interest in the case at bar. Ark. Const., Art. 7, § 20
(1874); Ark. Stat. Ann. § 22-113 (Repl. 1962); Ark. State -
Highway Commn. v. Conway Development Corp., 244 Ark. 988, 428
S.W. 2d 291 (1968).

Affirmed.

JONES. J.. dissents.

J. FRED JONES. Justice. Notwithstanding our decision in
St. Paul Fire & Marine Ins. Co.v. Wood, 242 Ark. 879, 416 S.W.
2d 322, 1 am still of the opinion that the compensation
carrier’s statutory lien. when such carrier joins in an action
against a third party tort feasor. is “‘upon two-thirds [2/3] of
the net proceeds recovered in such action that remain after
the payment of the reasonable costs of collection . . . ™ as
specifically spelled out in Ark. Stat. Ann. § 81-1340 (Repl.

1960).

I am unable to enlarge upon my dissent in M od and my
only object in dissent now is to point out that under the inter-
pretations given § 81-1340 (a) and (b) in Si. Paul Fire &
Marine Ins. Co. v. Wood, supra, as well as Travelers Ins. Co. v.
McCluskey, 252 Ark. 1045, 483 SW. 2d 179, and now by the
majority in the opinion in the case at bar, there is no sub-
stance left in subsection (c) of § 81-1340. It appears to me
that the requirement in subsection (c) that the *Settlement of
such claims under subsections (a) and (b)"" have the approval
of the court or Commission is a vain and useless provision
without substance or reason in the light of the interpretation
placed on (a) and (b) by Wood and A ¢Cluskey and now by the
majority in the case at bar.

It should really be no concern of the compensation
carrier or of the circuit court or Commission whether the in-
jured employee settles his claim against the third tort feasor
for $100,000 or $200,000 if the compensation carrier is only
left with a separate cause of action against the third party tort
feasor for such amount as such carrier is able to obtain, by
jury verdict or otherwise, over and above what the injured
employee and third party tort feasor can agree the case is
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worth for the purpose of their separate settlement in the first
place.

I cannot escape the fact that in subrogation cases of this
kind the entire amount the compensation carrier is required
to pay is brought about and caused by the third party tort
feasor. It is my view that the third party tort [easor owes the
compensation carrier out of the same pocket or purse it owes
the injured employee, and the compensation carrier should
share in the statutory two-thirds of the proceeds of a third
‘party settlement regardless of the amount of such settlement.

The effect of the majority opinion, as I sce it, is to say to
the compensation carrier ‘‘you must pay compensation
benefits brought about by the negligence of the third party
but you are only entitled to recover against the third party
such amount as you can obtain after the injured employee
gets what he wants and is satisfied.”

I agree with the majority that the trial judge did not err
in refusing to disqualify this case, but I would at least modify
our decisions in Wood and McCluskey, supra.




