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Opinion delivered July 15, 1974

1. EMINENT DOMAIN—PROCEEDINGS TO ASSESS COMPENSATION—EX-
CLUSION OF EVIDENCE.— Testimony concerning money that would

be paid to the city by the Soil Conservation Service for relocation
of property owners was properly excluded where this issue was
not for the jury’s consideration since the condemnation proceed-
ing was brought by the city and it had the responsibility for pay-
ment of any damages to which the jury might find landowners
entitled.

2. EVIDENCE—TESTIMONY OF EXPERTS—QUESTIONS FOR JURY.—Whe-
ther sales testified to by landowner’s experts were comparable was
for the jury where there was no motion to strike their testimony,
nor any objection made as to the value figures given.

3. EMINENT DOMAIN—EXCESSIVENESS OF VERDICT—REVIEW.—Verdict
for damages was not excessive where it was within the amount
set by witnesses, and the substantiality of their testimony was
not questioned, the Supreme Court not being permitted to substi-
tute its judgment for that of the jury.

Appeal from the Crawford County Circuit Court, Dauvid

0. Partain, Judge; affirmed.

Jeta Taylor and Ralph W. Robinson, for appellant.
N. D. Edwards and Lonnie Batchelor, for appellees.

CARLETON HaRRis. Chief Justice. The City of
Mulberry filed a condemnation complaint against certain
lands belonging to E. L. Edwards' and wite in Crawford
County. According to the judgment, one 4()-acre tract was
taken; approximately 9.2 acres of another 40-acre tract, and a
flowage easement containing 14.92 acres were also included
in the taking. On trial, the jury found damages in the amount
of $33.900 and from the judgment entered in accordance with
the verdict. the City brings this appeal. The first three points
for reversal all deal with the same contention and will be dis-
cussed together, such contention relating to alleged payments
to be received by appellees from the Soil Conservation Service
as contributions for the relocation of improvements on the
Edwards’ property. Bobby Gelly, an expert witness on behalf

‘Mr. Edwards died after the commencement of the action but prior to the trial
and the cause was revived in the name of the widow and heirs.
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of appellees, in estimating damages to the Edwards’ proper-
ty, included the value of the Edwards’ home at $12,432.00
and estimated the value of outbuildings that would be
destroyed at about $1,500.00. Out of the presence of the jury,
counsel for appellant stated that he desired to ask the witness
“if he knows whether or not the Soil Conservation Service
reached an agreement with Mr. E. L. Edwards and his wife
during his lifetime, but they would claim his relocation ex-
penses and under the agreement Mr. Edwards was to build
him a new house further east near the highway and would
pay him something like Twenty-Three Thousand Dollars for
his relocation expenses, and the reason he has not been paid
is the state has not been paid that money because they were
waiting for this condemnation suit to be tried. And that’s
what I want to ask him.” After a long discussion, the court
held that the question could not be asked. Counsel for
appellant sought to propound a similar question to Mac
Bolding, another expert witness on behalf of appellees, but
this was also overruled. Following the noon recess, the court
met with the attorneys in chambers, at which time counsel for
the City stated:

“The plaintiff, City of Mulberry, Arkansas, offers to
prove by the witness Bufford Polk, area Conservationist
of the United States Soil Conservation Service, that has
jurisdiction in Crawford County, Arkansas, that in the
case of the City of Mulberry against E. L. Edwards and
his wife, that the Soil Conservation Service would make
available to the City of Mulberry Arkansas, ap-
proximate sum of Twelve Thousand Three Hundred
Dollars to pay on the relocation expense of Mr. and
Mrs: E. L. Edwards ***of approximate same quality
that they had prior to the time that the City of Mulberry
condemned their land on October the First, Nineteen
Hundred and Seventy-One, and this relocation expense
was provided in Unified Relocation Law passed by
Congress in 1970 or '71.”

It will be observed that counsel had backed off from the
original contention, iz, that money would be paid by the Soil
Conservation Service directly to appellees, and contended
that the money (though a different amount) would be paid to

the City of Mulberrry. Counsel for appellees responded that
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whatever the Soil Conservation Service paid to the City of
Mulberry was between those two entities and that appellees
were looking to the City for compensation since their proper-
ty had been condemned by the City. The court held that the
condemnation proceeding had been brought by the City; that
it was responsible for any damages the jury might find the
landowner entitled to recover and the testimony would be in-
admissible, adding that if any money were paid to the City,
“then at that time the court can pass upon it***.”

The court’s ruling was correct. This litigation was
between the City and appellees and what the Soil Conserva-
tion Service might or might not pay to the City of Mulberry
in the future on the relocation expense of appellees was not an
issue.

It is next contended that there was no substantial
evidence to support the verdict and that it was grossly ex-
cessive, it being the view of appellant that witnesses Gelly and
Bolding did not give a satisfactory explantion of how they
arrived at their conclusions as to damages. It is asserted that
they ignored sales in the immediate area and used other sales
not in the immediate area in arriving at their valuations.”

Our comment in City of Mulberry v. Shipley, 256 Ark. 635,
509 S.W. 2d 536 (May 28, 1974), is, we think, apropos to the
present argument. T

“It is finally asserted that there is no substantial
evidence to support the verdict, which appellant con-
tends was grossly excessive. Under this point, it is
asserted that the sales used by Bolding were not com-
parable, and that he, in effect, ‘by passed’ sales of land
which were comparable to the Shipley property. It is
true that witnesses for appellant mentioned sales which
were not testified to by Bolding, and which might have
been considered more comparable, but this was a
matter for the jury to determine, since they heard the

2In Gelly’s opinion, the before the taking value was $61,000, and his after the tak-
ing value was $26,320, or damages in the amount of $34,700. Bolding’s before taking
value was set at $50,000, the after taking value at $22,560, or damages in the amount
of $35.440. Two expert witnesses on behalf of the City fixed damages at $14,625 and
$14,844, respectively.
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witnesses for both sides. There was no motion to strike
any of Bolding’s testimony, nor any motion-to strike the
values he reached. Accordingly, the trial court was not
requested to declare, as a matter of law, that his
testimony fell short of that legally required.”

Here, again, there was no motion to strike any of the
testimony of either Gelly or Bolding, 3 nor was there any ob-
jection made as to the value figures given by the witnesses. In
other words, the substantiality of their testimony was not
questioned. As to excessiveness, the verdict was within the
amounts set by the witnesses, and we are in no position to
substitute our judgment for that of the jury.

Affirmed.




