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RuUBY DAVIS_ ET AL v. Dr. KaRLTON KEMP
5-5947 A 481 S.W. 2d 712
- Opinion delivered June 26, 1972

1. PHYSICIANS & SURGEONS—ACTIONS FOR MALPRACTICE—EVIDENCE TO
ESTABLISH NEGLIGENCE.—Expert testimony is” not required when
the asserted negligence of a physician lies within the compre-

" hension of a jury of laymen, but when the applicable standard
of care is not a matter of common knowledge, the jury must
have the assistance of expert witnesses in coming to a con-

. clusion upon the issue of negligence. _
2. PHYSICIANS & SURGEONS—ACTIONS FOR MALPRACTICE—EXPERT TES-
" TIMONY, NECESSITY OF.—Whether it was proper or improper on
a patient's first visit for.the physician to irrigate the wound
and administer antibiotics would not be a matter of common
knowledge to the jury and required scientific knowledge to de-

., termine. . a

8. PHYSICIANS & SURGEONS—ACTIONS FOR MALPRACTICE—EXPERT TESTI-

' MONY, NECEsSITY OF.—Failure to find a piece of glass in a cut on
a patient’s first visit would, insofar as negligence is concerned,
hinge upon whether or not good medical practice required the

. probing of the wound on the first visit.

4. PHYSICIANS & SURGEONS—NEGLIGENCE—BURDEN OF ESTABLISHING
causatioN.—Directed verdict for physician held proper where
appellants failed to meet the burden of establishing causation
by the alleged negligence of the physician and damage complained
of by appellants, since the law requires more than a mere pos-
sibility that certain injuries resulted from negligence; a reason-
able probability must be established.

. Appeél from Millér Circuit Court,.John W. Goodson,
- Judge; affirmed. .
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LyLe BrowNn, Justice. This is a medical malpractice
case. Ruby Davis brought suit for personal injuries and
her husband sued for loss of services. The trial court
directed a verdict for Dr. Kemp after appellants rested
their case. Appellants produced no medical testimony,
and essentially that was the reason given for the directed
verdict. Appellants contend that the alleged negligence
was within the comprehension of the average juror and
that expert testimony was not needed.

Appellant Ruby Davis suffered an injury to an ankle
when a pickle relish jar fell and shattered, lacerating
her right ankle. The pickle company sent her to Dr.
Kemp for treatment. Her ankle did not respond to the first
two treatments. On the third visit the doctor probed the
wound and discovered a piece of glass approximately
one inch by one-half inches wide at one end and one-
fourth of an inch at the other end. Mrs. Davis was the
only witness for appellants. The thrust of the issues re-
vealed by her testimony was that on the first visit: (1)
the doctor failed to irrigate the wound; (2) he failed to
make x-rays; (3) he failed to administer antibiotics; and
(4) he failed to find the piece of glass.

The applicable rule is well settled in this State.
Graham v. Sisco, 248 Ark. 6, 449 S.W. 2d 949 (1970):

The necessity for the introduction of expert medical
testimony in malpractice cases was exhaustively con-
sidered in Lanier v. Trammell, 207 Ark. 372, 180 S.
W. 2d 818 (1944). There we held that expert testimony
is not required when the asserted negligence lies
within the comprehension of a jury of laymen, such
as a surgeon’s failure to sterilize his instruments or
to remove a sponge from the incision before closing
it. On the other hand, when the applicable standard
" of care is not a matter of common knowledge the
jury must have the assistance of expert witnesses in
coming to a conclusion upon the issue of negligence.
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In Gray v. McDermott, 188 Ark. 1, 64 SW. 2d 94
(1933), we held that whether it was proper or improper
to open up a wound “or probe into it” on the first
visit of the patient requires scientific knowledge to de-
termine. In Walls v. Boyett, 216 Ark. 541, 226 S.W. 2d
552, we applied the same rule as to the making of x-rays.
In harmony with the recited views of those two cases we
hold that whether it was proper or improper on the first
visit to irrigate the wound and to administer antibiotics
would fall in the same category. In other words these
factors would not be a matter of common knowledge
to the jury. The failure to find the piece of glass on the
first visit would, insofar as negligence is concerned, hinge
upon whether or not good medical practice required the
probing of the wound on the first visit.

There is still another reason why the trial court was
correct in entering a directed verdict. As we read the
abstract we find no evidence which establishes a causa-
tion between the alleged negligence of appellee and the
damage of which appellants complain. If there were any
complications they are not abstracted. In other words,
the law requires more than a mere possibility that certain
injuries resulted from negligence; a reasonable probabil-
ity must be established. Appellants have failed to meet
that burden. We would have to invade the realm of con-
jecture to say that any suffering endured by appellant
Mrs. Ruby Davis was directly attributable to appellee as
opposed to the original injury, even if we were to find
that she established a case of negligence.

Affirmed.




