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Jake TAYLOR, Sr. v. CLARETHA VICK ET AL
55624 - . 473 S.W- 2d 902

Substitute opinion delivered December 6, 1971
" [Rehearing denied January 10, 1972.]

1. EXECUTORS & ADMINISTRATORS—PAYMENT OF CLAIMS—CONTRIBU-
 TIONs FROM DEVISEEs.—Where decedent left a will and property
| specifically devised to administrator was used for the payment of -

“claims against the estate, administrator was entitled to demand
that the residuary devise be first completely abated, and -that re-
cipients’ of other specific devises be required ,to contribute ac-

-. cording to their respective interests, in the language of the stat-
ute. [Ark. Stat. Ann. §§ 62-2903—2904 (Supp. 1969).]

9.  EXECUTORS & ADMINISTRATORS—ALLOWANCE OF FEES—DISCRETION OF

 TRIAL COURT.—Allowance of fees to administrator and his attorney
is discretionary and in the absence of testimony touching upon
the services of either, it could not be said the probate court
erred in not allowing fees.

- . . Appeal from Lincoln Probate Court, Joseph-Morri-
-son, Judge; affirmed in part; reversed in part.

Caineal Warfield,‘for appellant.
Odell Carter and Marion S. Gill, for appellees. )

GEORGE RosE SMITH, Justice. Annie Taylor, the ap-
pellant’s wife, -died testate, leaving three pieces of real
property. A 30-acre tract and the decedent’s half interest
in a 120-acre tract were specifically devised to the appel-
lant for life, with remainder to the appellees, the testa-
trix’s son and niece. The third tract, comprising seven
city lots of apparently modest value, was not specifically
devised but passed to the appellee Claretha Vick as re-
siduary devisee.

The main issue here is one of contribution. The ap-
pellant, as administrator of the estate, collected rents
amounting to about $2,000. That money was used to
pay taxes on the lands and to pay a U. S. Government
claim for the refund of $1,572.60 erroneously paid to the .
testatrix as Social Security benefits. In the probate court
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';'-the appellant admitted hlS llablllty, as life tenant,- for
‘the taxes upon the first_two ‘tiacts, but he sought con-
"tnbutron from_the appellees for the other payments, on

“+ the theory that the Probate Code provides for contribu-

. ‘tion in a situation like this one, where property specif-

. ically devised ‘is used for the payment of claims. This

-appeal is from an order ‘denying the claim for contrlbu-
- tion. .

. ,We think the appellant’s position to be correct. We'
. are-not. here concerned either with what the rule was
' _before the enactment of the Probate Code or with what:
-the rule might be. under that Code in cases of intestacy. "

- We must accordingly reject the appellees’ arguments, for
.~ the Probate Code sets forth a new rule with respect to.
contnbuuon m cases where the decedent left a will. ‘

. .sgt,.,,_,:;_,,- The Code provides that the shares of the dlstrrbutees
-';shall abate for the payment “of claims, in the following .

- order: (1) Property not dlsposed of by the will; (2) prop-

. .erty devised to the residuary devisee; (3) [not pertinent

“ "~ here]; (4) property specifically devised. Ark. Stat. Ann.

- § 62-2903 (Supp. 1969). The Code then provides for con-

“tribution as a method of putting the specified order of

- abatement into effect, where that order was not followed
.. in’the payment of claims. Section 62-2904.

.- Here there were three devises: A specific devise of a
.. life estate to the appellant, a specific devise of- remainders
_.to the appellees, and a residuary devise of the city lots:
‘to Claretha Vick. The rents collected by the adminis-’
. trator actually constituted part of the appellant’s life
- —=——i——-¢state--Therefore;~since~that- property, . specifically de-_ o
: .. -vised, was used in the payment of claims, the appellant
.- is entitled to-demand that the re51duary devise be first -
‘completely abated and that the rec1p1ents of the other
~specific devises be requlred to contribute ‘‘according to
" - their respective interests,” in the language of the statute.
- "The cause will be remanded for a determination of the
- ‘amounts to be contributed.

5 Secondanly, the appellant asks that he and hrs at-
~ tomey be allowed fees for their serv1ces The allowance
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of such fees, however, is discretionary, and in the ab-
sence of any testimony touching upon' the services of
either the administrator or -his attorney, we cannot say_--
that the probate court erred. .

Affirmed in part; reversed in ‘part. -




