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1.- WITNESSES—CHILD WITNESS—CAPACITY & QUALIFICATIONS. —By com-
mon law and by statute a child below 10 years of age is never a
, competent witness in a civil action, but in criminal cases no lim-
itation has been placed on age although competency requires cer-
" tain -qualifications to be met:

2.« WITNESSES—CHILD WITNESS—COMPETENCY.—A child witness,when
offered, having capacity to understand solemnity of an oath and
to comprehend the obligation it imposes, is, upon the finding
of the court that at the time the transaction under investigation
occurred the witness was able to receive accurate impressions and
when testifying was able to transmit them to the fact finders,

" competent to testify. '

3. APPEAL & ERROR—CHILD WITNESS, COMPETENCY OF—DISCRETION OF

. . TRIAL cOURT.—The trial court is.allowed wide discretion in de-
termining competency of a child witness and on appeal his dis-

o e o —e=CTEtlon -will.not-be. dlsturbed -in the-absence-of. manifest-error -or.

clear abuse.
4.  WITNESSES—CHILD WITNESS—CAPACITY & QuALIFicaTIONs.— Thir-
- teen year old junior high school student who testified he knew
the meaning and solemnity of an oath required telling the truth,
attended church and Sunday School where he was taught, as in
his home, to tell the truth, and knew he would be punished if
he were an untruthful witness held competent to testify.

5. HOMICIDE—INSTRUCTION ON HIGHER DEGREE OF OFFENSE—VERDICT
AS REMOVING PREJUDICE.—The giving of an instruction on first
degree murder held not prejudicial to defendant since the jury
acquitted him of that charge by reducing it to manslaughter.

6. CRIMINAL LAW—INSTRUCTION ON MISFORTUNE OR ACCIDENT—SUF-
FICIENCY OF EVIDENCE.—Refusal of an instruction that “acts com-
mitted by misfortune or accident shall not be deemed criminal
when it appears there was no evil. design, intention or culpable
neghgence held proper in view of evidénce contrary to the in-
‘struction. o o

oo e oo 7o CRIMINAL - LA W-—=TRIAL=—INSTRUCEION-SINGLING : OUT.-SPECIEIC_ISSUE.
—Instruction that defendant should be acquitted if the jury found
deceased did in fact pull ypon the: barrel of the shotgun held by
defendant causing same to discharge, resulting in decedent’s in-
]ury and death held properly refused since it singled out a specific

rlssue for the jury to acquit. defendant should it find deceased
pulled upon the barrel of the weapon
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Frank Horr, ]ustlce A jury reduced the first degree
murder charge against appellant by finding him guilty
of manslaughter and assessed his punishment at two
years in the State Penitentiary. For reversal of the judg-
ment upon that verdict appellant first contends that the
trial court erred in permitiing the testimony of a 13-
year-old witness. Appellant asserts the witness was not
qualified because of age and lack of understandmg of
the meaning of an oath.

In a civil action a child below 10 years of age is
never a competent witness. This is true by common law
and by statute. Ark. Stat. Ann. § 28-601 (Repl. 1962).
In criminal cases, however, we have placed no-limitation
on the age of a child witness. Payne v. State; 177 Ark.
413, 6 S. W. 2d 832 (1928). We have, however, consistent-’
ly-held that competency requires that certain 'qualifica-
tions be met. In Batchelor v. State, 217 Ark. 340 230
S. W 2d 23 (1950) we relterated

“x ** jf the chlld witness, when offered, has capac-
ity to understand ‘the solemnity of an-oath and to
comprehend the obligation it imposes, and if in the
exercise of a sound discretion the trial court deter-
mines that at the time the transaction under investi-
gatlon occurred .the proposed witness was- able to
receive accurate impressions and to retain them to
such an extent that when testifying the capac1ty
existed to transmit to fact-finders a reasonable state-
ment of what was seen, felt or heard,—then,.on ap-
peal, the Court’s action in holding the w1tness to be
qualified will not be reversed.” :

Also, we have consistently recogmzed that the trlal court
is allowed wide discretion in a determination of the
competency of a child witness and on. appeal we do
not disturb the trial court’s discretion in the absence of
manifest error or clear abuse. Harris v. State, 238 Ark.
780, 384 S. W. 2d 477 (1964).
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- In the case at bar the Chlld witness was 13 years of
‘age and a student. in the local ‘junior high ‘school. He
' testified -he knew that the meaning and solemnity of an :
~——opath-required~telling~the=truth;=that=he~attended-church——-—
-and Sunday school where he was taught; as in his home,
to tell the truth. He testified at first that he did not know '
‘what would happen to him if he did not tell the truth.
‘However; he then said that he had been punished’ for
falsehoods and that he recognized that if he were un-
truthful as a witness that he would be punished and that
as a witness he would be truthful. The witness was then -
permitted to testify that he was acquainted with the: -ap-
pellant, and identified him.as well as appellant’s co-: .
defendant. He related that he was in appellant’s place of
business on the day theshooting occurred. He: stated.
that he observed appellant go to ‘the back -of “his; store,
get a shotgun and then proceed across the.street ‘where
the deceased was shot. He heard appellant’s wife tell a
A,,e_-_____codefendant -to_try_to.stop.him._He.also_ heard .the ap=.... .. -
“pellant tell the deceased and two others o remove picket
signs which they had" placed upon posts; that-the de- .
cedent. said he did .not put them up. andhe -was not -
- going to take them down; that ‘appellant pointed the gun
at decedent  who "attempted to push aside the. gun, at
which time the. appellant shot. him; that the decedent
‘was unarmed: and madé no: aggresswe ‘act toward ap- .
pellant; and that appellant shot ‘decedent after he (de-
cedent) “had taken his hand away from the gun.” On
cross-examination it was elicited that the child-witness
~ had previously said in a statement that the shotgun went
off at the time the decedent was trymg to take it away-
from appellant ‘ : :

In the c1rcumstances we' afe of the view that .the
- child-witness demonstrated sufficient capacity to under-. .
" stand the solemnity of an oath, the obligation it im-
posed, and that this witness ‘was. sufficiently able to re-
ceive accurate impressions of the transactions he ob-:
served and retain and relate them to the jury in a reason-
" ably coherent statement. Therefore, we hold that no error.
was manifest and the trial court did not abuse its. dis-
cretlon in allowmg ‘this witness to testlfy B
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Appellant next contends that the trial court-erred in

- not granting appellant’s motion “for a directed verdict -

. against murder in the first degree as a matter of law.” -

‘The State adduced evidence that ten days previous to the . - k
~ . shooting appellant had threatened ‘“‘to get six of them’

(pickets who had picketed appellant’s business. for al- .
.most a month) and had said that he had a shotgun
which “would hold six shots;”" that when appellant went
across the street armed with a shotgun, he threatened to
kill one of the pickets, prevented decedent from leaving,
and then shot him without any just cause. Therefore, the -
State contends that ‘this evidence; when viewed most -
-favorably to. the appellee, justified the instruction. How- |

“ever, a sufficient answer to appellant s contention is that

. he was not pre]udlced by the instruction on first degree,' .
- murder since the jury acquitted him of that charge by
- reducing it ‘to manslaughter. Brewer v. State, 251 Ark. -
470 S. W. 2d 581 (1971). Accordingly, we find no -
merit in this contention. ' : : :

The appellant next contends that the. court erred in
. refusing appellant’s proffered instruction to . the- effect:. .
“‘Acts committed by misfortune or accident shall not be.
" deemed criminal, when ‘it appears there was no evil de-’

© sign, intention, or culpable negligence.” Ark. Stat. Ann..

§ 41-116 (Repl. 1964). Appellant asserts that the instruc-:
tion is justified because appellant testified .that he did
. not intend to kill the deceased and so stated to the in-

vestigating officer who verified this statement. Appellant: -

“and his witnesses also testified that the deceased grabbed
" the weapon with both hands and was pulling on it and’
wrestling with appellant when the gun was discharged.
- -Appellant asserted that he merely took the weapon with
him to force the pickets to remove the signs. We agree
with the trial court that the evidence did not justify this
instruction. It will be noted that this instruction is ]usu- ,
fied whenever it appears there was no evil de51gn, in- .

tent, or culpable negligence. When we view appellant’s. .-

_evidence in the light most favorable to him, we cannot
say that it eliminates appellant’s culpable negligence in
- the handling and discharging of the weapon after se-
curing it and walking across the street with the an-
nounced purpose to use it to force removal of the picket
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signs. In other words, the evidence is contrary to this in-
struction - which defines misfortune or accident. Brewer
_v. State, supra.

Appellant also asserts that the court erred in refus-
ing to give appellant s instruction which, in effect, told
the jury that it could acquit appellant if the jury found
that the deceased ‘“did in fact pull upon-the barrel of the
shotgun held by [appellant] causing same to discharge,
resulting in [decedent’s] injury and death.” We find no
merit in this contention, This instruction singles out a
specific issue for the jury to acquit the appellant, should
it find that deceased pulled upon the barrel of the
weapon. Walker v. State, 239 Ark. 172, 388 S. W. 2d 13
(1965); Price v. State, 114 Ark. 398, 170 S. W. 235 (1914);
Jackson v. State, 103 Ark. 21, 145 S. W. 559 (1912). There-
fore, there was no error in the refusal of this requested
instruction.

Finding no errors, the ]udgmem 18 afflrmed

‘Affirmed.

FoGLEMAN, ]., not participating.




