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GUARANTY — GUARANTOR ENTITLED TO HAVE UNDERTAKING
STRICTLY CONSTRUED — MATERIAL ALTERATION WITHOUT HIS
CONSENT WILL RESULT IN DISCHARGE. — Arkansas case law is well-
settled that a guarantor is entitled to have his undertaking strictly
construed and that he cannot be held liable beyond the strict terms
of his contract; a material alteration or departure from the contract
of guaranty, without the guarantor’s consent, will discharge him
whether or not he is prejudiced thereby.

GUARANTY — APPELLANTS DID NOT FULFILL GUARANTY REQUIRE-
MENTS — GUARANTORS RELEASED. — Where the parties’ guaranty
requirement required the trustee, AIDC or the city to file suit first
against FABCO and Yates as principal obligors before seeking
relief against guarantors, the Gunters and Harrises; yet no such suit
was filed prior to the filing of a suit which named all of the appellees
as parties, including the guarantors, the trial court’s finding that the
appellants failed to follow the conditions of the parties’ agreement



ARK.]  ARKANsAs INDus. DEv. CoMM’N v. FABCO 27
Cite as 312 Ark. 26 (1993)

and holding the guarantors should be released was correct.

3. ATTORNEY & CLIENT — GUARANTORS HAD NOT DEFAULTED —
APPELLANTS NOT ENTITLED TO FEES. — Where the court found that
the guarantors had not defaulted, the appellants were not entitled to
attorney’s fees since their contract provided for such fees only
following a default on the part of the guarantor.

4. ATTORNEY & CLIENT — APPELLEES ARGUMENT PREVAILED —
ENTITLED TO ATTORNEY’S FEES UNDER THE CODE. — Where the
appellees in no way waived their rights to attorney’s fees since they
did not default and, in fact, prevailed in their argument by showing
appellants had failed to comply with the parties’ agreement; the
court found the appellees were entitled to reasonable attorney’s fees
under Ark. Code Ann. § 16-22-308.

Appeal from Little River Circuit Court; John Lineberger,
Judge; affirmed in part; reversed and remanded in part.

Friday, Eldredge & Clark, by: Herschel H. Friday, Eliza-
beth J. Robben, Robert S. Shafer and James C. Baker, Jr., for
appellants.

Autrey & Autrey, by: L. Wren Autrey and LeRoy Autrey,
for appellees.

ToMm GLazE, Justice. On December 1, 1982, the City of
Ashdown (pursuant to Act 9 of 1960 (Ark. Code Ann. §§ 14-164-
201 to -224)) issued $700,000 in Industrial Development Reve-
nue Bonds without an election by the voters of Ashdown.
Proceeds of the bonds were used to purchase a trailer manufac-
turing enterprise in the city from Ashdown Manufacturing
Company. The city then leased the manufacturing facility to
FABCO of Askdown under a lease agreement dated November 1,

1982. The city planned to use the lease payments to pay off the
bonds.

In order to secure the insurance of the bonds, the State First
National Bank of Texarkana, the trustee, was granted a first
mortgage on the property occupied by FABCO and a first lien on
all of the machinery, equipment and other personal property
subject to the lease. The city wanted the Arkansas Industrial
Development Commission (AIDC) to guarantee the bonds and to
help with their sale. Before it would guarantee the payment of the
bonds, AIDC obtained individual guaranties from appellees, L.
N. and Frances Yates, Lacy and Lois Harris, and James and
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Marguerite Gunter. These agreements guaranteed the payment
of principal and interest on the bonds as well as the payment of
rental by FABCO. At the time of the execution of these
guaranties, L. N. Yates was the president and principal share-
holder of FABCO, and Lacy Harris and James Gunter were
principal shareholders, officers and directors of Ashdown
Manufacturing.

FABCO failed to make any payments under the lease
agreement, but continued to operate its business. On September
30, 1983, AIDC sent a letter to the Yateses, the Gunters and the
Harrises, that FABCO was in default for the lease payment due
June 30, 1983. The letter reflected that it was formal notice that
within five days after receipt of the letter, a complaint in the form
as that attached will be filed if AIDC does not receive full
reimbursement. On April 1, 1985, AIDC and the trustee filed suit
against FABCO seeking payment of principal and interest on the
bonds and lease payments due under the lease agreement. In the
same lawsuit, AIDC sought recovery from the individual guaran-
tors for the amount paid by AIDC under its guaranty —
$997.897.20. This money was used to pay the principal and
interest payments due on the bonds.

In May of 1985, FABCO filed for reorganization under
Chapter 11 of the Bankruptcy Code. It was discharged in a
Chapter 7 proceeding in May of 1986 and its assets were sold.

Both sides filed motions for summary judgment. The trial
court granted the guarantors’ motion for summary judgment
against AIDC holding (1) the bonds are tainted because they
were not approved by the voters of the City of Ashdown as
required by the Arkansas Constitution; and (2) AIDC failed to
give proper notice of FABCO’s default to the guarantors; thus,
the guarantors are released from liability. The trial court held
that appellants’ complaint against the individual guarantors
should be dismissed with prejudice. Also, the trial court ruled that
neither side was to recover attorney’s fees. Appellants appeal
from the trial court’s decision. Guarantors cross-appeal from the
trial court’s order denying attorney’s fees.

If we affirm the trial court’s holding that the guarantors were
not given proper notice, it will be unnecessary to address the
constitutional issue raised in this appeal. Therefore, we dispose of
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appellants’ second argument first. The following pertinent brovi-
sions of the guaranty agreements must be reviewed in deciding
the notice issue:

%%k %k

Section 2.2. If FABCO should at any time default in
making any rental payments under the Lease when
due, . . ., the Guarantor hereby unconditionally cove-
nants that he will make such payments within five days
after the receipt by the Guarantor of written notice from
cither the City, AIDC or the Trustee; provided, however,
unless a default shall have occurred and be continuing
under Section 3.3 hereof, attached to such notice shall be
certified evidence that suit has been filed by either the
Trustee, AIDC or the City against FABCO and Yates
seeking to recover from FABCO and Yates such delin-
quent rental payments.

% % %k

Section 2.3. Guarantor hereby guarantees to AIDC (a) the
full and prompt payment of the principal of and premium,
if any, on the Bonds when and as the same become
due . . ., and (b) the full and prompt payment of interest
on the Bonds when and as the same become due; provided,
however, unless a default shall have occurred and be
continuing under Section 3.3 hereof, either AIDC, the
Trustee, or the City shall have filed suit seeking such
payments of principal and interest from FABCO and
Yates before Guarantor shall be liable hereunder . . ..

% % Xk

Section 3.3. In the case of default other than those under
Sections 2.2 or 2.3 hereof, AIDC shall give to Guarantor
written notice of such default, and if such default shall
continue unremedied for thirty (30) days following receipt
of such notice, AIDC shall have the same rights and
remedies afforded by Section 3.2 above.

%k ¥

Section 3.5(a). The obligations of the Guarantor under this
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Guaranty Agreement are his separate and several obliga-
tions, and any person seeking to enforce same need not
pursue any remedies which such persons may have against
FABCO or Yates beyond the filing of suit against the
same, or against any other person or exhaust any remedy
against FABCO, Yates or any other person before pro-
ceeding hereunder, but may proceed at once against the
Guarantor upon default as set forth above. (Emphasis
added.)

First, under this issue, the appellants argue that the trial
court erred in not distinguishing between the guaranty of the
rental payments (section 2.2) and guaranty of the principal and
interest on the Bonds (section 2.3). Specifically, the appellants
argue that the guaranty of the principal and interest (section 2.3)
has no notice requirement and cannot possibly be stricken for the
supposed failure to give the required notice.

The appellants’ argument fails to address the appellees’
position and the trial court’s holding. The appellees admit that
they received notice that FABCO was in default on September
30, 1983. This is not why the appellees argue that the appellants
did not comply with the agreement. Instead, they argue that the
appellants failed to comply with the guaranty agreement by not
filing suit against FABCO first before seeking relief against the
guarantors. Section 2.2 required appellees to have filed suit and
the record clearly reflects no such suit had been filed. Appellants
waited until April 1, 1985, or eighteen months before filing suit
against the Gunters, the Harrises and FABCO and Yates. By this
time, FABCO was in bankruptcy.

[1) Arkansas case law is well-settled that a guarantor is
entitled to have his undertaking strictly construed and that he
cannot be held liable beyond the strict terms of his contract. Inter-
sport, Inc.v. Wilson, 281 Ark. 56,661 S.W.2d 367 (1983); Leev.
Vaughn, 259 Ark. 424, 534 S.W.2d 221 (1976); National Bank
of Eastern Arkansas v. Collins, 236 Ark. 822, 370 S.w.2d 91
(1963); Gulf Refining Co.v. Williams Roofing Co., 208 Ark. 362,
186 S.W.2d 790 (1945). In Inter-sport, this court held that,
according to the better rule of law, a material alteration or
departure from the contract of guaranty, without the guarantor’s
consent, will discharge him whether or not he is prejudiced
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thereby.

Here, the trial court’s holding was based upon the parties’
guaranty requirement requiring the trustee, AIDC or the city to
file suit first against FABCO and Yates before seeking relief
against guarantors, the Gunters and Harrises. The materiality of
that requirement is obvious from the reading of the parties’
agreement. It also is supported by the record. The trial court
pointed out that FABCO actually defaulted on its lease-payment
obligation in June of 1983, which was two years prior to its filing
bankruptcy. Obviously, this undisputed fact met with the mate-
rial purpose of the guaranty requirement relied upon by the
Gunters and Harrises, namely, to require the obligees, the trustee
and AIDC, to first place demand on FABCO, as the principal
obligor, so as to satisfy or reduce any liability these guarantors
would ultimately bear.

[2] The Gunters and Harrises were not required to show
they were actually prejudiced by the trustee’s, AIDC’s material
failure or departure from complying with the guaranty require-
ments. See Inter-sport, Inc., 281 Ark. 56, 661 S.W.2d 367.
Rather, it is AIDC’s and the trustee’s burden to show their
material breach of the parties’ agreement did not result in any
harm or damages to the Gunters and the Harrises. Accordingly,
we uphold the trial court’s finding that the appellants failed to
follow the conditions of the parties’ agreement and holding the
guarantors should be released.

Both sides contend on appeal that the trial court erred in
denying them attorney’s fees. Of course, appellants are clearly
not entitled to attorney’s fees under Ark. Code Ann. § 16-22-308
(Supp. 1991), since they have not prevailed in their suit. Appel-
lees, however, claim their entitlement to such fees as prevailing
parties. Section 16-22-308 specifically provides for reasonable
attorney’s fees to the prevailing party in a civil action involving
breach of contract but does so subject to the terms of the contract.
Here, section 2.6 of the parties’ agreement provides,
“[G]uarantor agrees to pay all costs, expenses and fees, including
all reasonable attorney’s fees which may be incurred by AIDC in
enforcing or attempting to enforce this Guaranty Agreement
following any default on the part of the Guarantor hereunder,
whether the same shall be enforced by suit or otherwise.”
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[3,4] We have held, of course, that the guarantors here
have not defaulted, so appellants are not entitled toattorney’s fees
under the above contract. On the other hand, appellees in no way
waived their rights to attorney’s fees under the circumstances
here since they did not default and, in fact, prevailed in their
argument by showing appellants had failed to comply with the
parties’ agreement. Accordingly, we further hold that the appel-
lees are entitled to reasonable attorney’s fees under § 16-22-308,
and remand this cause to the trial court to determine the amount.

Hays and BrowN, JJ., dissent.

ROBERT L. BROWN, Justice, dissenting. In this decision, the
majority has swept aside decades law on the discharge of a
guarantor’s obligation. The majority, first, has obliterated the
requirement that a determination of material alteration must be
made prior to discharge. But the decision also affirms the
placement of the burden of proof on what Arkansas cases and
American Jurisprudence have long held to be the wrong party. As
this is an appeal from a summary judgment, I would reverse and
remand this case so that proof of material alteration could be
presented by the guarantors and the issue resolved.

Initially, this decision misplaces the burden of proof for
showing material alteration. The trial court stated in its order:
“There has certainly been no showing that the guarantors have
not been prejudiced by the Plaintiffs’ failure to abide by the terms
of the agreement.” It is, though, incumbent on the guarantors to
show material alteration — not the principals. Furst & Thomas
v. Varner, 156 Ark. 327, 245 S.W.2d 818 (1922); Continental
Ozark, Inc.v. Lair,29 Ark. App. 25,779S.W.2d 187 (1989); Van
Balenv. Peoples Bank & Trust Co.,3 Ark. App. 243,626 S.W.2d
205 (1981); see also 38 Am.Jur.2d, Guaranty, §§ 107, 124
(1968). This authority is implicitly overruled by this decision, or,
at the very least, this area of the law is now confused.

Secondly, an alteration is not material unless the guarantor
is placed in the position of being required to do more than the
original undertaking. Wynne, Love & Co.v. Bunch, 157 Ark. 395,
248 S.W.2d 286 (1923); Continental Ozark, Inc. v. Lair, supra;
Vogel v. Simmons First National Bank, 15 Ark. App. 69, 689
S.W.2d 476 (1985). In addition, the test for discharge in
Arkansas is whether the obligation of the guarantor has been
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materially altered — not whether the guarantor has been
prejudiced. Granted, in some instances material alteration results
in prejudice, but the terms are not synonymous in all instances as
this court has recognized:

Arkansas has adopted the well-settled principle of law
of guaranty that a material alteration in the obligation
assumed, made without the assent of the guarantor dis-
charges him from liability. . . . According to the better
rule of law, a material alteration in or departure from the
contract of guaranty, without the guarantor’s consent, will
discharge him, whether or not he is prejudiced thereby.

Inter-Sport, Inc. v. Wilson, 281 Ark. 56, 57, 661 S.W.2d 367
(1983). Inter-Sport did not do away with the material alteration
test, although it did hold that prejudice to the guarantor was
irrelevant. Under Inter-Sport, a material alteration or departure
must still occur before there can be a guarantor discharge.

The trial court did not mention material alteration in its
order and from all appearances did not consider it. The test for
material alteration, however, is unmistakably a factual one: was
the guarantor placed in a position of being required to do more
than the original undertaking? That finding is imperative to a
decision in this case which means summary judgment in this
instance is peculiarly inappropriate. Without such a finding, no
decision can be made under existing Arkansas law.

The majority makes assumptions to circumvent the absence
of a finding on material alteration by the trial court. This is the
first time to my knowledge that this court has assumed a finding
on a pivotal issue of material fact for the purpose of affirming a
summary judgment. If we allow a summary judgment to stand
based on what this court speculates that the trial court assumed
about a controlling principle of law and a decisive material fact,
with nothing more, then we place the non-moving party at a
decided disadvantage because that party has no opportunity to
address or contest the issue. A summary judgment must be
premised on a clear finding that there is no genuine issue of
material fact. Here, the critical issue of material alteration was
not addressed.

I would send this case back for appropriate development of
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that issue and place the burden of proof on the guarantors.

Hays, J., joins.




