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1. LIMITATION OF ACTIONS — CHALLENGE TO ANNEXATION ELECTION
— NO SUIT FILED WITHIN APPLICABLE PERIOD. — Where no one
filed -suit within thirty days of the election to challenge the
procedures followed by the appellee in calling its annexation
election as was required by Ark. Code Ann. § 14-40-304(b),
appellants’ attempt to raise such an issue in a collateral proceeding
failed.

2. STATUTES — DESCRIPTION & MAP PROPERLY FILED WITH CLERK —
APPELLANT’S ARGUMENT MERITLESS. — Appellants argument that
§ 14-40-303(b)(B)(i) required the appellee to file a description and
map of the annexed area and the correct election results with the
county clerk and Secretary of State and that the Town’s failure to
have filed such matters with the Secretary of State tolled the thirty-
day requirement to bring suit under § 14-40-304 was without merit
because § 14-40-303 (B)(ii) states that a municipality’s annexation
shall be effective thirty days following its filing the description and
map of the annexed property with only the county cierk and it was
clear that the appellee had filed a description and map with the
county clerk; additionally nothing in § 14-40-303 requires the filing
of such returns with the Secretary of State.

3. APPEAL & ERROR — ISSUE NOT TRIED BELOW — COURT WILL NOT
CONSIDER ISSUE FOR FIRST TIME ON APPEAL. — Where the appel-
lants failed to develop and obtain a ruling on the latches issue at
trial, the appellate court would not consider such matters raised for
the first time on appeal.

4. APPEAL & ERROR — NO AUTHORITY FOR ARGUMENT — COURT
WILL NOT CONSIDER. — Where there was no authority cited for the
argument that would allow one city to annex to itself a tract of land,
already annexed to another city, the supreme court dismissed it.

Appeal from Benton Circuit Court; Sidney H. McCollum,
Judge; affirmed.

Jeff C. Harper, Springdale City Att’y, for appellant City of
Springdale. Cypert, Crouch, Clark & Harwell, by: James E.
Crouch, for appellant Reeves.
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Richard S. Hardwicke, Bethel Heights City Att'y, for
appellee.

ToM GLAZE, Justice. In this annexation case, the Town
Council of Bethel Heights, pursuant to Ark. Code Ann. § 14-40-
3011t0-303 (1987), passed Ordinance No. 42, which submitted to
the town’s voters the question of annexing seven separate tracts of
land. After the election on November 6, 1991, the Benton County
Election Commission tabulated votes and certified all tracts had
been approved except tract four, which the voters rejected by
twelve votes. The Commission later discovered that only one or
two (or less than ten) voters in precinct Washington A were
qualified to vote on the tract four annexation question, so it
invalidated the votes from that precinct, leaving 52 votes for
annexation and 33 against. The Commission then certified this
final tally, but later mistakenly filed the original certification with
the Secretary of State’s office showing tract four’s annexation had
failed.

On May 16, 1991, and after the Benton County Election
Commission tabulated and certified Bethel Heights’ annexation
election, Jeffery Lee Reeves, who owns property in the disputed
tract four described above, petitioned pursuant to Ark. Code
Ann. § 14-40-401 (1987) to have his property annexed to the City
of Springdale. The Benton County Circuit Court subsequently
entered an order granting Reeves’ petition. However, Bethel
Heights then intervened requesting the annexation order be set
aside based on the grounds that Bethel Heights had already
annexed tract four. The City of Springdale, claiming an interest
in the property, was also allowed to intervene.

The Benton County Circuit Court later set aside its earlier
order and denied Reeves’ petition, finding the disputed tract four
had already been annexed to Bethel Heights, and the court
further held it could find no authority which allowed one city to
annex a tract of land which belongs to another city at the time of
the proposed annexation. While the trial court recognized
Reeves’ and Springdale’s arguments that irregularities occurred
in Bethel Heights’ annexation of the disputed tract, it concluded
such irregularity claims were barred by applicable limitation
statutes. We agree and therefore affirm.

In this appeal, Reeves and the City of Springdale raise
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several points for reversal, first, questioning the passage and
validity of Ordinance No. 42 which submitted the annexation of
tract four and the other tracts to the voters of Bethel Heights;
second, arguing various other procedural reasons why Bethel
Heights’ annexation should be invalidated; and third, contending
Bethel Heights’ entry into the Springdale annexation proceeding
was too late because no protest or objection was filed before the
Benton County Circuit Court had entered its first order allowing
annexation of Reeves’ property. Most of the appellants’ argu-
ments are procedurally barred so we will discuss the limitation
issue first.

Appellants complain Bethel Heights council’s passage of its
annexing ordinance No. 42 was defective because the council or
its members failed to meet or violated certain by-laws and
statutory requirements when adopting that ordinance. It is
unnecessary to undertake a full discussion of each of appellants’
arguments in this respect because they are procedurally barred
under § 14-40-304 which is controlling and provides as follows:

(a) If it is alleged that the area proposed to be
annexed does not conform to the requirements and stan-
dards prescribed in § 14-40-302, a legal action may be
filed in the circuit court of the county where the lands lie,
within thirty (30) days after the election, to nullify the
election and to prohibit further proceedings pursuant to
the election.

(b) Inany such action filed in the circuit court of the
county where the lands lie, the court shall have jurisdic-
tion and the authority to determine whether the proce-
dures outlined in this subchapter have been complied with
and whether the municipality has used the proper stan-
dards outlined in § 14-40-302 in determining the lands to
be annexed. (Emphasis added.) '

f1) It is undisputed that no one filed suit under the
foregoing provision to challenge the procedures followed by
Bethel Heights in calling its annexation election. Clearly, the
Benton County Circuit Court had the jurisdiction and authority
toconsider and decide such issues under § 14-40-304(b) aboveifa
complaining party had filed suit within thirty days of the
November 6, 1991 election. Since neither appellants nor others
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did so, appellants’ attempt now to raise such an issue in this
collateral proceeding must fail.

[2] Appellants also offer the argument that § 14-40-
303(b)(B)(i) required Bethel Heights to file a description and
map of the annexed area and the correct election results with the
county clerk and Secretary of State and the Town’s failure to
have filed such matters with the Secretary of State tolled the
thirty-day requirement to bring suit under § 14-40-304 above.
Such argument, however, ignores the language in paragraph
(B)(ii) of the same provision that a municipality’s annexation
shall be effective thirty days following its filing the description
and map of the annexed property with only the county clerk.
Here, Bethel Heights undisputably filed a description and map
with the county clerk, therefore making appellants’ tolling
argument meritless. Concerning appellants’ argument that
Bethel Heights had failed to file the correct election returns with
the Secretary of State, we note that nothing in § 14-40-303
requires the filing of such returns with the Secretary of State. We
would further mention that while such election returns are
required to be certified by the election commission, that was done
in this case. See Ark. Code Ann. § 7-5-801 (1987).!

[3] Appeliants further argue that Bethel Heights failed to
file a timely objection in this proceeding and the circuit court’s
first annexation order entered in this cause should prevail. In
reviewing the record, we find appellant Reeves did object to
Bethel Heights’ intervention, alleging the Town was barred by
laches. In his same pleading, Reeves also alleged that the City of
Springdale must be made a party and that Reeves had not
previously been made aware of Bethel Heights having annexed
. his property. Of course, Springdale was made a party below and
remains one in this appeal. However, the laches issue was not
tried below, nor did the trial court rule on the issues. Appellants
had an obligation to develop and to obtain a ruling on this matter
below. We will not consider such matters raised for the first time

' We note that § 14-40-304 sets out the procedure to challenge the municipality’s
failure to comply with the annexation requirements and § 7-5-801 establishes the
procedure to contest the election returns, e.g., whether the county election commission
properly deducted the Washington A precinct returns. Both of these provisions were met
and the limitations provision under each has run.
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on appeal. Gatlin v. Gatlin, 306 Ark. 146, 811 S.W.2d 761
(1991). Regarding Reeves’ failure of notice issue contained in his
response below, we note this question, too, was not presented to, or
at least not ruled on, by the trial court. In any event, appellants do
not assert this issue as one of their points for reversal. Based upon
our review of the record, we conclude the trial court properly
proceeded in this cause when it set aside its earlier annexation
order and denied Reeves’ petition for annexation.

[4] Finally, we are met with appellants’ argument which is
somewhat related to their charge Bethel Heights was too late in
challenging the circuit court’s first annexation order. Here,
however, they suggest that regardless of the validity of Bethel
Heights® prior annexation of tract four and Reeves’ property
therein, the law does not prohibit Reeves from voluntarily
annexing the same land into the City of Springdale. As pointed
out earlier, the circuit court held it could find no authority for
allowing one city to annex to itself a tract of land already
belonging to another city. We, too, find no such authority and
appellants offer none. Certainly, the statutory provisions relied on
by appellants do not specifically authorize one city to annex
another’s land. Their failure to cite any authority in support of
this argument merits its dismissal. McElroy v. Grisham, 306
Ark. 4, 810 S.\W.2d 933 (1991).




