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CRIMINAL LAW — SUSPENSION OR PROBATION — TRIAL COURTS
AUTHORIZED TO MODIFY ORIGINAL COURT ORDERS & ADD PEN-
ALTIES UP TO STATUTORY LiMITS. — Under Ark. Code Ann. § 5-
4-301(d) (Supp. 2001), as amended by Act 1569 of 1999, trial courts
are specifically authorized to modify original court orders and even
add penalties to those orders up to the statutory limits.

" STATUTES — CONSTRUCTION — PRESUMPTION THAT GENERAL
ASSEMBLY POSSESSED FULL KNOWLEDGE IN ENACTING LEGISLA-
TION. — When the construction of a statute is at issue, the supreme
court will presume that the General Assembly, in enacting it, pos-
sessed the full knowledge of the constitutional scope of its powers,
full knowledge of prior legislation on the same subject, and full
knowledge of judicial decisions under preexisting law.

STATUTES — LEGISLATIVE DISAGREEMENT WITH SUPREME
COURT’S INTERPRETATION — STATUTES MAY BE AMENDED. — If
the legislature disagrees with the supreme court’s interpretations of
its statutes, it may amend those statutes.

MOTIONS ~— MOTION TO DISMISS — TRIAL COURT DID NOT ERR
IN DENYING WHERE IT WAS WITHIN ITS JURISDICTION TO MODIFY
APPELLANT’S ORIGINAL ORDER BY SECOND REVOCATION ORDER.
— By enacting Act 1569 of 1999, the legislature intended to over-
turn the supreme court’s decision in McGhee v. State, 334 Ark. 543,
975 S.W.2d 834 (1998), and the supreme court concluded that it
effectively did so; because of this, the trial court was within its juris-
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diction to modify appellant’s original order by its second revocation
order and did not err in denying appellant’s motion to dismiss.
COURTS — LOSS OF JURISDICTION — CAN BE QUESTIONED FOR
FIRST TIME ON APPEAL. — The trial court’s loss of jurisdiction over
a defendant is always open, cannot be waived, can be questioned for
the first time on appeal, and can even be raised by the supreme
court.

CRIMINAL LAW — SUSPENSION OR PROBATION — “PERIOD OF
CONFINEMENT” & “TERM OF IMPRISONMENT” ARE TWO DIFFER-
ENT PUNISHMENTS. — Arkansas Code Annotated section 5-4-
304(b) (Supp. 2001) makes it abundantly clear that a “period of con-
finement” in a local jail as a condition of probation and a “term of
imprisonment” in the state penitentiary are two entirely different
punishments.

CRIMINAL LAW — SUSPENSION OR PROBATION — TRIAL COURT
MAY REVOKE PROBATION & IMPOSE ANY SENTENCE THAT MIGHT
HAVE ORIGINALLY BEEN IMPOSED. — Arkansas Code Annotated
sections 5-4-303(f) and 5-4-309(f) state unambiguously that noth-
ing shall prohibit the trial court from revoking probation and impos-
ing any sentence which might have originally been imposed.
STATUTES —— CONSTRUCTION =— NO RESORT TO RULES OF STAT-
UTORY INTERPRETATION WHERE LANGUAGE OF STATUTE IS PLAIN
& unamsicuous. — If the language of a statute is plain and unam-
biguous and conveys a clear and definite meaning, there is no reason
to resort to rules of statutory interpretation. ’

CRIMINAL LAW — SUSPENSION OR PROBATION — COURT’S
ORDER OF SIX YEARS' IMPRISONMENT FOLLOWING FINDING OF
GUILT FOR VIOLATING PROBATION NOT PRECLUDED. — The fact

that appellant was sentenced to ninety days in the county jail with
ninety days credit as a period of confinement in the trial court’s
original order of probation does not preclude the court’s order of six
years’ imprisonment following the State’s second petition for revo-
cation and a finding of guilt for violating his probation; the original
ninety-day sentence to the county jail was merely a condition of the
order placing him on probation under Ark. Code Ann. § 5-4-304
and had nothing to do with the sentence imposed on him at the
revocation hearing of June 22, 2001, for violating his probation;
finally, Ark. Code Ann. § 5-4-304(e) specifically contemplates giv-
ing credit for time spent in confinement against a term of imprison-
ment, following a revocation of probation; hence, appellant’s
argument failed, and Ark. Code Ann. § 5-4-304(c) relating to peri-
ods of confinement is not controlling.
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Appeal from Benton Circuit Court; Tom J. Keith, Judge;
affirmed.

Steven R. Jackson, for appellant.

Mark Pryor, Att’y Gen., by: Valerie L. Kelly, Ass’t Att’y Gen.,
for appellee.

R;)ABERT L. Brown, Justice. Appellant Michael Dee
oseley appeals the judgment of the Benton County
Circuit Court revoking his probation and sentencing him to a
term of imprisonment of six years. For his sole issue on appeal,
Moseley contends that the trial court erred in failing to dismiss the
State’s petition to revoke for lack of subject-matter jurisdiction.
Specifically, he asserts (1) that Act 1569 of 1999 did not overrule
this court’s caselaw that a trial court cannot revoke a person’s pro-
bation twice or modify or add additional terms to the probation,
once the sentence has been placed into execution; and (2) that Act
1569 of 1999 allows a trial court to add a period of confinement
after probation revocation only if no period of confinement was
included in the original order. We hold that the trial court had
jurisdiction to revoke Moseley’s probation following the State’s
second petition to revoke, and to sentence him to prison. We
affirm the trial court.

On June 22, 1999, Moseley was arrested for the rape of JD, a
minor. On August 11, 1999, Moseley was charged with incest,
and on January 25, 2000, he pled guilty to sexual solicitation of a
minor and false imprisonment in the second degree. He was sen-
tenced to ninety days in the county jail, with ninety days credit
given for time already served, and six years of supervised probation
under Act 346 as a first-time offender. His probation was also
conditioned on paying fees and costs: court costs of $150.00, a
child and sex offender fund fee of $250.00, 2 DNA fund fee of
$250.00, and a public defender fee of $350.00. The plea agree-
ment and order also provided that Moseley was to participate in a
sex offender treatment program, a domestic abuse intervention
program, and parenting classes. In addition, he was to have no
unsupervised contact with the victim or other minor children in
the household unless otherwise ordered by the trial court.
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On February 11, 2000, the State filed a petition to revoke
Moseley’s probation. In that petition, the State alleged that Mose-
ley had reported to the probation office in the unsupervised com-
pany of a minor, that he had admitted to unsupervised contact
with the victim, JD, and that he had failed to comply satisfactorily
with the sex-offender treatment program in that he had only
attended two of eight sessions. On March 1, 2000, the trial court
entered a revocation order in which it continued the probation
and found Moseley in contempt for violation of its original order.
The trial court sentenced him to thirty days in the county jail for
contempt with nineteen days’ credit and placed him on intensive
supervision for three months. The trial court also extended his
period of probation an additional two months, ordered him to pay
the fees and costs, and further ordered that a residential plan be
prepared to ensure “no contact with minors.” The plan was later
devised by Moseley’s wife, Judy, and filed with the trial court on
March 9, 2000.

On April 24, 2001, the State filed a second petition to revoke
Moseley’s probation. In this petition, the State alleged that Mose-
ley had committed the offenses of driving while intoxicated, crim-
inal mischief, no driver’s license, disorderly conduct, implied
consent, endangering the welfare of a minor, and child passenger
protection. Further, the State claimed that Moseley had been in
the unsupervised company of a minor and had consumed exces-
sive alcohol in violation of the court’s order and his probation
agreement. Attached to the State’s petition was the affidavit of
Mark Bernthal, Moseley’s probation officer, in which he stated
that according to a police report, Moseley “had his 5 year old son,
who was injured, in his lap while driving.” Moseley had struck a
rock disabling his vehicle. He was intoxicated, according to the
affidavit, and became very combative and belligerent when taken
into custody.

On June 18, 2001, a hearing was held on the State’s second
revocation petition. -At the hearing, Moseley presented a motion
to dismiss, arguing that because he was sentenced to jail time for
contempt in the prior revocation order, the trial court lost juris-
diction over him under this court’s case law. The court took the
motion under advisement. On June 20, 2001, Moseley filed his
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written motion and brief-in-support, reiterating his prior argu-
ment that the court had lost jurisdiction of his case. On June 22,
2001, the court held a second hearing on the State’s petition. The
court denied Moseley’s motion to dismiss, and said that in the
prior revocation hearing of February 28, 2000, the court had spe-
cifically continued Moseley’s probation and “put him in jail for
contempt of Court for violation of the Court’s orders, and that
was done without objection. There was no execution of sentence
at all.” The trial court further noted that Moseley’s Act 346 status
was still in effect.

The trial court then heard from the State’s witnesses in sup-
port of the petition. At the conclusion of the hearing, the trial
court noted that the standard of proof was preponderance of the
evidence, but that the court was satisfied beyond a reasonable
doubt that Moseley had violated his probation by driving while
intoxicated, endangering the welfare of 2 minor, and being in the
presence of a minor without supervision. The court revoked
Moseley’s probation and sentenced him to six years in the Depart-
ment of Correction. It further ordered him to pay the balance of
his fines and costs of $535 at a rate of $50 per month plus a $5
monthly collection fee, beginning sixty days after his release. The
court noted that Moseley had ninety days of jail time credit and
ordered him to complete a drug and substance abuse treatment
program. A revocation order to that effect was entered that same
day, and on July 18, 2001, the court entered its judgment and
commitment order.

Moseley claims in this appeal that after the initial probation
revocation order of March 1, 2000, and the sentence to jail for
contempt, the trial court lost jurisdiction over his case and, there-
fore, did not have jurisdiction to rule on the State’s second peti-
tion for revocation. In making this claim, Moseley relies on this
court’s prior caselaw which held that a trial court cannot modify
or add additional terms to a defendant’s probation once the sen-
tence has been placed into execution. He cites this court to Pike
v. State; 344 Ark. 478, 40 S.W.3d 795 (2001); McGhee v. State,
334 Ark. 543, 975 S.W.2d 834 (1998); and Harmon v. State, 317
Ark. 47, 876 S.W.2d 240 (1994). He further contends that while
the General Assembly attempted to overturn this court’s decisions
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by Act 1569 of 1999, the legislative attempt does not affect his case
or change this court’s caselaw that once a defendant’s sentence has
been placed into execution, the trial court loses jurisdiction over
that defendant. He argues that under Arkansas Code Annotated
§ 5-4-303(f), a trial court can only act in “limited situations when
a defendant continues on a period of suspension of imposition of
sentence or a period of probation.” He concludes that because the
trial court lost jurisdiction over him when his sentence was exe-
cuted, the court was without jurisdiction to modify that sentence
following the second probation hearing in 2001.

The State responds that the law changed with Act 1569 of
1999, which empowered trial courts to use intermediate sanctions
in probation revocations and to modify original sentences where
appropriate. The State points out that the legislature specifically
declared its intention to allow the use of sanctions formerly
deemed impermissible in McGhee v. State, supra and further asserts
that reading Act 1569 in the manner Moseley claims would be
contrary to the legislative intent expressed in the Act’s emergency
clause.

We turn then to an analysis of Act 1569 of 1999. Prior to
Act 1569, our caselaw stood for the proposition that a trial court
lost jurisdiction to modify or amend an original sentence once
that sentence was put into execution. See Bagwell v. State, 346
Ark. 18, 53 S.W.3d 520 (2001) (citing Pike v. State, 344 Ark. 478,
40 S.W.3d 795 (2001); DeHart v. State, 312 Ark. 323, 849 S.W.2d
497 (1993); Jones v. State, 297 Ark. 485, 763 S.W.2d 81 (1989)
(citing Toney v. State, 294 Ark. 473, 743 S.W.2d 816 (1988); Red-
ding v. State, 293 Ark. 411, 738 S.W.2d 410 (1987))). In 1999,
however, the General Assembly enacted Act 1569 which amended
Arkansas Code Annotated §§ 5-4-301, 5-4-303, 5-4-304, and 5-
4-306. See Act 1569 of 1999. Act 1569 went into effect on April
15, 1999, and this court subsequently held that it was to only be
applied prospectively. See Bagwell v. State, supra. In order for Act
1569 to apply to the facts of Moseley’s case, it had to have been in
effect at the time the original crime was committed. See id. Here,
Moseley’s offenses occurred between May 1, 1999, and June 22,
1999, which was after the effective date of Act 1569. Accord-
ingly, Act 1569 applies to the facts of his case.
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[1]1 Act 1569 amended Ark. Code Ann. § 5-4-301(d) to
add a new subsection (d)(2):

(d)(1) When the court suspends the imposition of sentence
on a defendant or places him on probation, the court shall enter a
judgment of conviction only if:

(A) It sentences the defendant to pay a fine and suspends
imposition of sentence as to imprisonment or places the defen-
dant on probation; or

(B) It sentences the defendant to a term of imprisonment
and suspends imposition of sentence as to an additional term of
imprisonment.

(2) The entry of a judgment of conviction shall not
preclude:

(A) The modification of the original order suspending the
imposition of sentence on a defendant or placing a defendant on
probation following a revocation hearing held pursuant to § 5-4-
310; and

(B) Modifications set within the limits of §§ 5-4-303, 5-4-
304, and 5-4-306.

Ark. Code Ann. § 5-4-301(d) (Supp. 2001). As a result, trial
courts are now specifically authorized to modify original court
orders and even add penalties to those orders up to the statutory
limits.

Moseley first contends that Act 1569 did not effectively over-
rule this court’s prior caselaw. We disagree. The Emergency
Clause of Act 1569 provides, in pertinent part:

It is hereby found and determined by the Eighty-second General
Assembly that McGhee v. State, [334] Ark. [543] (Oct. 15,
1998) held that a court revoking a suspended sentence or proba-
tion and adding a term of confinement as a condition of the sus-
pension or probation, cannot subsequently revoke at a second
revocation hearing and impose a term of incarceration. There-
fore, in accord with the sentencing policy of the state contained
in Arkansas Code § 16-90-801(c), which provides that there
should be a continuum of sanctions with significant intermediate sanc-
tions (including short terms of confinement) utilized when appropriate.
Therefore, an emergency is declared to exist and this act being
immediately necessary for the preservation of the public peace,
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health and safety shall become effective on the date of its approval
by the Governor. . . .

Act 1569 of 1999, § 8 (emphasis in original).

[2] The Emergency Clause does contain a sentence frag-
ment, but it is clear to us that the legislature intended to overturn
this court’s decision in McGhee v. State, supra. This is evidenced
by the legislature’s specific reference in its Emergency Clause to a
“continuum of sanctions with significant intermediate sanctions
(including short terms of confinement).” In addition, Act 1569
was entitled, “An Act to Allow Circuit Courts to Increase Condi-
tions of Probation Following a Revocation Hearing; and for
Other Purposes[.]” We have said that “when the construction of
a statute is at issue, we will presume that the General Assembly, in
enacting it, possessed the full knowledge of the constitutional
scope of its powers, full knowledge of prior legislation on the
same subject, and full knowledge of judicial decisions under pre-
existing law.” R.N. v. J.M., 347 Ark. 203, 211, 61 S.W.3d 149,
153 (2001) (quoting Davis v. Old Dominion Freight Line, Inc., 341
Ark. 751, 756, 20 S.W.3d 326, 329 (2000)). Clearly, the legisla-
ture was familiar with our decision in McGhee and was taking cor-
rective action regarding it.

[3, 41 We have further said that if the legislature disagrees
with this court’s interpretations of its statutes, it may amend those
statutes. See Sawyer v. State, 327 Ark. 421, 938 S.W.2d 843
(1997). We have no doubt that by enacting Act 1569, the legisla-
ture intended to overturn the McGhee decision, and we conclude
that it effectively did so. Because of this, the trial court was within
its jurisdiction to modify Moseley’s original order by its second
revocation order and did not err in denying Moseley’s motion to
dismiss.

Moseley next urges that the trial court lacked jurisdiction to
sentence him to a term of imprisonment in the state penitentiary
because its original order contained a period of confinement.
According to Moseley, only when an original order contains no
period of confinement can a later prison term be imposed as part
of a probation revocation. He notes our standard of strict con-
struction of criminal statutes and our resolution of doubt in favor
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of the accused, citing this court to Manning v. State, 330 Ark. 699,
956 S.W.2d 184 (1997). Specifically, he maintains that Ark. Code
Ann. § 5-4-304(c), which was added to the Criminal Code by Act
1569, permits imposition of a prison term only if no previous
period of confinement had been meted out by the trial court.

[5]1 We first observe that Moseley concedes this argument
was not raised to the trial court. However, the issue involves sub-
ject-matter jurisdiction, and this court has held that the trial
court’s loss of jurisdiction over a defendant “is always open, can-
not be waived, can be questioned for the first time on appeal, and
can even be raised by this court.” Pike v. State, 344 Ark. at 484, 40
S.W.3d at 799 (quoting Jones v. State, 297 Ark. 485, 763 S.W.2d
81 (1989)). Thus, even though Moseley did not raise this argu-
ment to the trial court, he can raise it on appeal.

[6] Moseley’s contention is without merit. Section 5-4-
304, entitled “Confinement as condition of suspension or proba-
tion,” relates to the imposition of a period of confinement in a
local jail as a condition of a suspended sentence or probation. The
statute reads:

(a) If the court suspends the imposition of sentence on a
defendant or places him on probation, it may require as an addi-
tional condition of its order that the defendant serve a period of
confinement in the county jail, city jail, or other authorized local
detentional, correctional, or rehabilitative facility at whatever
time or consecutive or nonconsecutive intervals within the
period of suspension or probation as the court shall direct.

(b) An order that the defendant serve a period of confinement as a
condition of suspension or probation shall not be deemed a sentence to a
term of imprisonment and the court need not enter a_judgment of convic-
tion before imposing such a condition.

(c) Following a revocation hearing held pursuant to § 5-4-
310 and wherein a finding of guilt has been made or the defen-
dant has entered a plea of guilty or nolo contendere, the court
may add a period of confinement to be served during the period
of suspension of imposition of sentence or period of probation, if
no period of confinement was included in the original order
placing the defendant on suspended imposition of sentence or
probation.
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(d)(1) The period actually spent in confinement pursuant to
this section shall not exceed one hundred twenty (120) days in
the case of a felony or thirty (30) days in the case of a
misdemeanor.

(2) For purposes of this subsection, any part of a twenty-
four-hour period spent in confinement shall constitute a day of
confinement.

(€) If the suspension or probation of the defendant is subsequently
revoked and the defendant is sentenced to a term of imprisonment, the
period actually spent in confinement pursuant to this section shall be
credited against the subsequent sentence.

Ark. Code Ann. § 5-4-304 (Supp. 2001) (emphasis added). Sec-
tion 5-4-304(b) makes it abundantly clear that a “period of con-
finement” in a local jail as a condition of probation and a “term of
imprisonment” in the state penitentiary are two entirely different
punishments.

Moreover, our Criminal Code, as amended by Act 1569,
specifically provides that a trial court can always sentence a defen-
dant, upon a finding of guilt and revocation of his probation, to a
term of imprisonment in the Department of Correction for vio-
lating his probation:

(f) Following a revocation hearing where the defendant
continues on a period of suspension of imposition of sentence or
a period of probation, nothing shall prohibit the court from
revoking the suspension of imposition of sentence or period of
probation and sentencing a defendant to incarceration in the
Department of Correction upon finding the defendant guilty at a
subsequent revocation hearing. .

Ark. Code Ann. § 5-4-303(f) (Supp. 2001). Arkansas Code
Annotated § 5-4-309(f) provides further authority for such action
by the trial court:

(F)(1)(A) If the court reyokes a suspension or probation, it
may enter a judgment of conviction and may impose any. sen-
tence on the defendant that might have been imposed originally
for the offense of which he was found guilty.

(B) Provided, that any sentence to pay a fine or to imprison-
ment, when combined with any previous fine or imprisonment
imposed for the same offense, shall not exceed the limits of § 5-
4-201 or § 5-4-401, or, if applicable, § 5-4-501.
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(2)(A) For purposes of this subsection, the term “any sen-
tence” includes the extension of a period of suspension or
probation.

' (B) If, upon revocation, an extension of suspension or pro-
bation is made, the court is not deprived of the ability to revoke
such suspension or probation again should the defendant’s con-
duct so warrant.

Ark. Code Ann. § 5-4-309(f) (Supp. 2001).

[7, 8] In short, sections 5-4-303(f) and 5-4-309(f) state
unambiguously that nothing shall prohibit the trial court from
revoking probation and imposing any sentence which might have
originally been imposed. This court has held that if the language
of a statute is plain and unambiguous and conveys a clear and defi-
nite meaning, there is no reason to resort to rules of statutory
interpretation. See Edwards v. State, 347 Ark. 364, 64 S.W.3d 706
(2002) (per curiam). That is certainly the situation with respect to
the two statutes at issue.

[91 Accordingly, the fact that Moseley was sentenced to
ninety days in the county jail with ninety days credit as a period of
confinement in the trial court’s original order of probation does
not preclude the court’s order of six years’ imprisonment follow-
ing the State’s second petition for revocation and a finding of guilt
for violating his probation. The original ninety-day sentence to
the county jail was merely a condition of the order placing him on
probation under § 5-4-304. It had nothing to do with the sen-
tence imposed on him at the revocation hearing of June 22, 2001,
for violating his probation. Finally, § 5-4-304(e) specifically con-
templates giving credit for time spent in confinement against a
term of imprisonment, following a revocation of probation.
Hence, Moseley’s argument fails, and § 5-4-304(c) relating to
periods of confinement is not controlling.

Affirmed.

IMBER, J., not participating.




