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1. CRIMINAL PROCEDURE — APPEAL FROM TRIAL COURT’S RULING
ON POSTCONVICTION RELIEF — STANDARD OF REVIEW. — On
appeal from a trial court’s ruling on Ark. R. Crim. P. 37 relief, the
supreme court will not reverse the trial court’s decision granting or
denying postconviction relief unless it is clearly erroneous; a finding
is clearly erroneous when, although there is evidence to support it,
the appellate court after reviewing the entire evidence is left with
the definite and firm conviction that a mistake has been

committed.
2. ATTORNEY & CLIENT — EFFECTIVENESS OF COUNSEL — CRITE-
RIA FOR ASSESSING. — The criteria for assessing effectiveness of

counsel were enunciated by the United States Supreme Court in
Strickland v. Washington, 466 U.S. 668 (1984), which provides that
when a convicted defendant complains of ineffective assistance of
counsel he must show that counsel’s representation fell below an
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objective standard of reasonableness, and that but for counsel’s
errors the result of the trial would have been different.

3. CRIMINAL PROCEDURE — POSTCONVICTION RELIEF — PROOF
REQUIRED TO PREVAIL ON CLAIM OF INEFFECTIVE ASSISTANGE OF
COUNSEL. — To prevail on any claim of ineffective assistance of
counsel, the petitioner must show first that counsel’s performance
was deficient; this requires a showing that counsel made errors so
serious that counsel was not functioning as the “counsel” guaran-
teed the petitioner by the Sixth Amendment; secondly, the peti-
tioner must show that the deficient performance prejudiced the
defense, which requires a showing that counsel’s errors were so
serious as to deprive the petitioner of a fair trial.

4. CRIMINAL PROCEDURE — DENIAL OF RELIEF UNDER ARK. R.
CriM. P. 37 — sTANDARD OF REVIEW. — In reviewing the denial
of relief under Rule 37, the supreme court must indulge in a strong
presumption that counsel’s conduct falls within the wide range of
reasonable professional assistance; the petitioner must show that
there is a reasonable probability that, but for counsel’s errors, the
fact-finder would have had a reasonable doubt respecting guilt in
that the decision reached would have been different absent the
errors; a reasonable probability is a probability sufficient to under-
mine confidence in the outcome of the trial.

5. ATTORNEY & CLIENT — DUTY OF COUNSEL — DECISION NOT
TO INVESTIGATE MUST BE DIRECTLY ASSESSED FOR REASONABLE-
NESS UNDER. ALL APPLICABLE CIRCUMSTANCES. — Counsel has a

duty to make reasonable investigations or to make a reasonable
decision that makes particular investigations unnecessary; a decision
not to investigate must be directly assessed for reasonableness under
all the circumstances, applying a heavy measure of deference to
counsel’s judgments. .

6. ATTORNEY & CLIENT — TRIAL COUNSEL’S FAILURE TO [NVESTI-
GATE OWNERSHIP OF GUN FOUND AT CRIME SCENE DID NOT
CONSTITUTE INEFFECTIVE ASSISTANCE OF COUNSEL — FINDING
OF TRIAL COURT NOT CLEARLY ERRONEOUS. — Trial counsel’s
failure to investigate the ownership of the gun found at the crime
scene did not constitute ineffective assistance of counsel; determin-
ing who owned the weapon would not have changed the outcome
of the trial; trial counsel fully developed appellant’s self-defense
claim without knowing the identity of the gun’s owner, the jury
was informed that a gun was found at the scene and that the gun
did not match the weapon that was used to commit the murders;
from this evidence, the jury could have determined that one of the
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victims had a gun and that appellant was forced to use his gun in
self defense; accordingly, the trial court’s finding that the decision
of appellant’s counsel not to investigate the ownership of the
weapon was not unreasonable was not clearly erroneous.

JURY — RATIONAL BASIS IN EVIDENCE MUST EXIST TO WARRANT
GIVING INSTRUCTION — WHEN PARTY ENTITLED TO INSTRUC-
TION ON DEFENSE. — There must be a rational basis in the evi-
dence to warrant the giving of an instruction; a party is entitled to
an instruction on a defense if there is sufficient evidence to raise a
question of fact or if there is any supporting evidence for the
instruction; where the defendant has offered sufficient evidence to
raise a question of fact concerning a defense, the instructions must
fully and fairly declare the law applicable to that defense; however,
there is no error in refusing to give a jury instruction where there is
no basis in evidence to support giving the instruction.

CRIMINAL LAW — DEADLY PHYSICAL FORCE — WHEN JUSTIFIED
AS SELF-DEFENSE. — A person may not use deadly physical force in
self-defense if he knows that he can avoid the necessity of using that
force with complete safety by retreating; this defense is not applica-
ble when one arms himself and goes to a place in anticipation that
another will attack him.

JURY — NO BASIS TO PROVIDE INSTRUCTION FOR “IMPERFECT
SELE-DEFENSE~ —— FACTS PREVENTED APPELLANT FROM RATION-
ALLY ARGUING THAT HE RECKLESSLY OR NEGLIGENTLY FORMED
BELIEF THAT USE OF DEADLY FORCE WAS NECESSARY TO PRO-
TECT HiMSELE. — There was no rational basis for the “imperfect
self-defense” instruction where, although appellant had been
drinking prior to the murders, there was testimony that appellant
was not drunk, and appellant left the residence, armed himself with
a gun, returned to the residence, and opened fire upon entering the
front door; appellant could not rationally argue that he recklessly or
negligently formed the belief that the use of deadly force was nec-
essary to protect himself.

ATTORNEY & CLIENT — TRIAL COURT’S FINDING NOT CLEARLY
ERRONEOUS — APPELLANT FAILED TO ESTABLISH CLAIM FOR
INEFFECTIVE ASSISTANCE OF COUNSEL. — Trial counsel’s failure to
cite Ark. Code Ann. § 5-2-614 (Repl. 1997) correctly in the prof-
fered jury instructions did not constitute a deficient performance
that so prejudiced appellant that he was deprived of a fair trial;
therefore, the trial court’s finding that a different sentence would
not have resulted if trial counsel had accurately cited Ark. Code
Ann. § 5-2-614 in his proffered jury instruction was not clearly
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13.
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erroneous; appellant failed to establish a claim for ineffective assis-
tance of counsel on this point.

CRIMINAL PROCEDURE — SEVERANCE OF OFFENSES DISCRETION-
ARY WITH TRIAL COURT — WHEN DENIAL OF MOTION TO SEVER.
WILL BE AFFIRMED. — The decision to sever offenses is discretion-
ary with the trial court; the supreme court will affirm a trial court’s
denial of a motion to sever if the offenses at issue were part of a
single scheme or plan or if the same body of evidence would be
offered to prove each offense.

CRIMINAL PROCEDURE — FOUR MURDERS CLEARLY RESULT OF
SINGLE SCHEME OR PLAN — SEVERANCE OF OFFENSES NOT
PROPER. — Where the four murders, which occurred at the same
location, at the same time, were clearly the result of a single scheme
or plan, and the evidence offered at trial to establish each offense
was identical, a severance of the offenses was not proper [Ark. R.
Crim. P. 21.1 & 22.2].

ATTORNEY & CLIENT — MOTION TO SEVER WOULD HAVE BEEN
DENIED — CLAIM OF INEFFECTIVE ASSISTANCE OF COUNSEL PROP-
ERLY DENIED. — If trial counsel had filed a motion to sever the
offenses his motion would have been denied; because trial counsel’s
severance motion would not have been successful, appellant failed
to support a claim of ineffective assistance of counsel; therefore, the
trial court properly denied appellant’s claim of ineffective assistance
of counsel on this point.

ATTORNEY & CLIENT — WHETHER OR NOT TO MOVE FOR SEV-
ERANCE MATTER OF TRIAL STRATEGY — MATTERS OF TRIAL
STRATEGY & TACTICS ARE NOT GROUNDS FOR FINDING OF INEF-
FECTIVE ASSISTANCE OF COUNSEL. — It can be argued that
whether or not to move for a severance is a matter of trial strategy;
matters of trial strategy and tactics, even if arguably improvident,
are not grounds for a finding of ineffective assistance of counsel.

CRIMINAL PROCEDURE ~—— POINTS DECIDED ON DIRECT APPEAL
MAY NOT BE REARGUED IN A ARK. R. Crim. P. 37 PROCEEDING
— RULE 37 IS NARROW REMEDY DESIGNED TO PREVENT INCAR-
CERATION UNDER SENTENCE SO FLAWED AS TO BE VOID. —
Arkansas Rule of Criminal Procedure 37 does not allow appellant
to reargue points decided on direct appeal; the rule does not pro-
vide a remedy when an issue could have been raised in the trial or
argued on appeal; it does not permit a petitioner to raise questions
that might have been raised at trial or on the record on direct
appeal, unless they are so fundamental as to render the judgment
void and open to collateral attack; postconviction relief is not
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intended to permit the petitioner to again present questions that
were passed upon on direct appeal; Rule 37 is a narrow remedy
designed to prevent incarceration under a sentence so flawed as to
be void. '

CRIMINAL PROCEDURE — ISSUES RAISED BY APPELLANT ALREADY
CONSIDERED ON DIRECT APPEAL — ISSUES NOT COGNIZABLE
UNDER RULE 37. — Because appellant’s arguments involved issues
that were direct’ attacks on the judgment rather than collateral
attacks, and because the issues had already been considered on
direct appeal, they were not cognizable under Rule 37.

CONSTITUTIONAL LAW — VICTIM-IMPACT STATUTE PREVIOUSLY
DECLARED CONSTITUTIONAL — DECLARATION STANDS. —
Where appellant’s argument that the victim-impact statute, Ark.
Code Ann. 5-4-602(4) (Repl. 1997), was unconstitutional had
been addressed and rejected in his prior appeals, and the statute had
been declared constitutional, pursuant to the law-of-the-case doc-
trine, appellant’s arguments provided no basis for relief; the consti-
tutionality of the victim-impact statute has been upheld on many
occasions; because appellant failed to provide the supreme court
with a reason to depart from its previous holdings, the court once
again concluded that the Arkansas victim-impact statute was
constitutional.

CONSTITUTIONAL LAW — UTILIZATION OF VICTIM-IMPACT EVI-
DENCE IN SENTENCING PHASES OF APPELLANT’S FIRST TWO TRI-
ALS WAS NOT SO UNDULY PREJUDICIAL THAT IT RENDERED TRIAL
FUNDAMENTALLY UNFAIR IN VIOLATION OF DUE PROCESS CLAUSE
— PREVIOUS HOLDING STANDs. — Appellant’s argument that the
utilization of victim-impact evidence presented by the State in the
sentencing phases of appellant’s first two trials was so unduly preju-
dicial that it rendered the trial fundamentally unfair in violation of
the due process clause of the Fourteenth Amendment, was again
rejected; the supreme court reiterated its previous holding from
appellant’s first trial, which was that when evidence is introduced
that is so unduly prejudicial that it renders the trial fundamentally
unfair, the Due Process Clause of the Fourteenth Amendment pro-
vides a mechanism for relief, and that after reviewing the victim-
impact evidence presented, the line was not crossed; the court had
previously found that the testimony was not so unduly prejudicial
that it rendered appellant’s trial fundamentally unfair, and appel-
lant’s argument was rejected; after reviewing its prior holding, the
supreme court declined to reach a contrary result on the same issue.
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19. JURY — REJECTION BY TRIAL COURT OF PROFFERED INSTRUC-
TIONS PREVIOUSLY ADDRESSED — ISSUE DISPOSED OF BY PREVI-
OUSs HOLDING. — Appellant’s contention that the trial court erred
in denying proffered jury instructions on the issues of “imperfect
self-defense,” based on Ark. Code Ann. § 5-2-614 and “mistaken
belief of fact,” based on Ark. Code Ann. § 5-2-206(d) (Repl.
1997), which instructions were written by trial counsel and
rejected by the trial court, had been addressed in Kemp I, and the
court concluded that the analysis and reasoning articulated in Kemp
I disposed of this issue.

20. JURISDICTION — TERRITORIAL JURISDICTION IN CIRCUIT
COURT PREVIOUSLY FOUND TO BE PROPER — SUPREME COURT
DECLINED REQUEST TO OVERTURN ITS HOLDING THAT VENUE
WAS PROPER IN CIRCUIT COURT. — Appellant argued that the
First Division of the Pulaski County Circuit Court was without
territorial jurisdiction to preside over his case; this issue was
decided in Kemp I, supra, where the court held that territorial juris-
diction in the First Division of the Pulaski County Circuit Court
was proper; the supreme court declined the request that it overturn
our holding that venue was proper in the First Division of the
Pulaski County Circuit Court.

Appeal from Pulaski Circuit Court; Marion Humphrey, Judge;
affirmed.

Sam T. Heuer, for appellant.

Mark Pryor, Att’y Gen., by: Michale C. Angel, Ass't Att’y
Gen,, for appellee.

RAY THORNTON, Justice. This appeal arises from a trial
court’s denial of the Rule 37 petition. Appellant,
Timothy Kemp, was arrested and charged with four counts of cap-
ital murder. He was convicted and sentenced to death by lethal
injection on each count. The factual background surrounding
appellant’s conviction was outlined in Kemp v. State, 324 Ark. 178,
919 S.W.2d 943 (1996)(Kemp I).

In Kemp I, we affirmed the conviction and sentence pertain-
ing to one victim, Richard Falls, and affirmed the convictions
only as to the remaining three counts. We reversed the death
sentences as to the three remaining counts and remanded for
resentencing, as there was insufficient evidence to support the trial
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court’s instruction to the jury with respect to the statutory aggra-
vating circumstance that the murders were committed for the pur-
pose of avoiding arrest. Id.

Following resentencing, the trial court again imposed the
death sentence as to each of the three counts. Appellant then
appealed to this court. See Kemp v. State, 335 Ark. 139, 983
S.W.2d 383 (1998), cert. denied 526 U.S. 1073 (1999) (“Kemp
II). On appeal, he challenged the admissibility of victim-impact
evidence, the constitutionality of the victim-impact statute, and
the applicability of the law-of-the-case doctrine. We affirmed
appellant’s three death sentences. Id.

Thereafter, appellant filed a petition for postconviction relief
pursuant to Ark. R. Crim. P. 37. After a hearing on the matter,
the trial court denied the Rule 37 petition. This order was
appealed to our court in Kemp v. State, 347 Ark. 52, 60 S.W.3d
404 (2001)(“Kemp IV”)'. We determined that the trial court’s
order did not comply with the requirements of Rule 37.5(i) of the
Arkansas Rules of Criminal Procedure, and remanded the matter

1 We note that the procedural argument raised by the State was addressed in Kemp
IV, supra. Specifically, we held:

In its brief, the State argues that appellant’s claims pertaining to the death sentence

for one victim, Richard Falls, should be procedurally barred because the Rule 37

petition was untimely. However, the State overlooks our decision of Kenip v. State,

326 Ark. 910, 934 S.W.2d 526 (1996) (per curiam) (“Kemp III”), where we

concluded:

We recall the portion of the mandate affirming the conviction and death

sentence and stay it until such time as a final disposition of the remaining

counts is complete. As such, any petition under Ark. R. Crim. P. 37.2(c)

must be filed within sixty days of a mandate following an appeal taken after re-

sentencing on the remaining counts. If no appeal is taken after re-sentencing
on these counts, the petition must be filed with the appropriate circuit court
within ninety days of the entry of judgment.

Kemp HI.

Here, appellant timely filed his Rule 37 petition. The mandate of our court
was returned to the trial court on April 29, 1999, and on May 18, 1999, appellant
appeared before the trial court, at which time the trial court appointed Mr. Heuer,
counsel for appellant, who met the qualifications set forth in Rule 37.5(b)(2). On
August 11, 1999, appellant filed his Rule 37 petition. Therefore, appellant’s Rule
37 petition was not untimely with regard to the Falls’s sentence.

Kemp 1V.
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to the trial court for specific factual findings. On April 5, 2002,
the trial court’s amended order, denying appellant’s petition for
postconviction relief, was filed.

It is from that order that appellant brings this appeal. Finding
no reversible error, we affirm the trial court.

[1] On appeal from a trial court’s ruling on Rule 37 relief,
we will not reverse the trial court’s decision granting or denying
postconviction relief unless it is clearly erroneous. Davis v. State,
345 Ark. 161, 44 S.W.3d 726 (2001). A finding is clearly errone-
ous when, although there is evidence to support it, the appellate
court after reviewing the entire evidence is left with the definite
and firm conviction that a mistake has been committed. Id.

[2-4] The criteria for assessing the effectiveness of counsel
were enunciated by the United States Supreme Court in Strickland
v. Washington, 466 U.S. 668 (1984), which provides that when a
convicted defendant complains of ineffective assistance of counsel
he must show that counsel’s representation fell below an objective
standard of reasonableness and that but for counsel’s errors the
result of the trial would have been different. Id. We have adopted
the rationale of Strickland and held that:

To prevail on any claim of ineffective assistance of counsel, the
petitioner must show first that counsel’s performance was defi-
cient. This requires a showing that counsel made errors so seri-
ous that counsel was not functioning as the “counsel” guaranteed
the petitioner by the Sixth Amendment. Secondly, the peti-
tioner must show that the deficient performance prejudiced the
defense, which requires a showing that counsel’s errors were so
serious as to deprive the petitioner of a fair trial.

Thomas v. State, 330 Ark. 442, 954 S'W.2d 255 (1997)(internal
citations omitted). In Thomas, we further held:

In reviewing the denial of relief under Rule 37, this court must
indulge in a strong presumption that counsel’s conduct falls
within the wide range of reasonable professional assistance. The
petitioner must show that there is a reasonable probability that,
but for counsel’s errors, the fact-finder would have had a reasona-
ble doubt respecting guilt in that the decision reached would have
been different absent the errors. A reasonable probability is a
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probability sufficient to undermine confidence in the outcome of
the trial.

Id. (internal citations omitted). Remaining mindful of the appli-
cable standard of review, we turn now to appellant’s points on
appeal. :

For his first allegation of error, appellant argues that trial
counsel was ineffective for failing to investigate the ownership of a
weapon found at the crime scene. Specifically, he argues that a
further investigation into this matter would have had bearing on
his “imperfect self-defense” claim.

[5]1 Counsel has a duty to make reasonable investigations or
to make a reasonable decision that makes particular investigations
unnecessary. Dumond v. State, 294 Ark. 379, 743 S.w.2d 779
(1988). A decision not to investigate must be directly assessed for
reasonableness under all the circumstances, applying a heavy mea-
sure of deference to counsel’s judgments. Id. (citing Strickland,
supray.

At the hearing on appellant’s petition, trial counsel testified
that the “imperfect self-defense” was the heart of appellant’s
defense in the mitigation phase of the trial. Specifically, in mitiga-
tion, trial counsel argued that appellant believed, because he was
intoxicated, that he acted in self-defense. At the hearing, trial
counsel also offered his rationale for not investigating the gun’s
ownership. He testified that:

In the penalty phase in the first trial, the jury made a finding, and
I do not recall whether it was unanimous or not unanimous, but
the record would reflect whatever it was — that — with my pro-
posed mitigator—our proposed mitigator of he believed he was
acting in self-defense.

* k%

There was a weapon found that was not associated with Mr.
Kemp. And he had indicated — he had indicated to me in the
trial preparation that one of the people had a weapon, and of
course, there was a weapon found. We did elicit that fact, which
again played into our he thought he was acting in self-defense.

* kX
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In terms of presenting this, of course Mr. Kemp did not testify.

k %k ok

So , we had — we — we had some limitations on exactly what
we could allege that Mr. Kemp perceived when he did not

testify. ‘

L

It [the weapon that was found] was a different caliber from the
weapon that was the homicide weapon.

E I 3

No, [I did not take steps to ascertain ownership of the weapon] |
don’t recall having done so. Of course, it was present at the
scene and which for our purposes was — it was present at the
scene; it was associated with one of the deceased individuals.
And, for our purposes, that — that’s what we needed — needed
to know.

On this issue, the trial court found:

in light of the circumstances of this case, the decision of Kemp’s
counsel not to further investigate the ownership of the weapon
was not unreasonable. For example, as explained previously by
this court at Kemp’s postconviction relief hearing; the issue of
ownership of the weapon was raised at trial, and the jury had
ample opportunity to consider that issue as part of Kemp’s self-
defense claim. Further, Kemp failed to articulate how he was
prejudiced by the fact that his attorney failed to further investi-
gate the ownership of the weapon. Kemp merely states that had
his attorney further investigated this matter, it would have
affected his self-defense claim.

[6] After reviewing the facts surrounding this issue, we
conclude that trial counsel’s failure to investigate the ownership of
the gun found at the crime scene did not constitute ineffective
assistance of counsel. Specifically, we hold that determining who
owned the weapon would not have changed the outcome of the
trial. Moreover, we note that trial counsel fully developed appel-
lant’s self-defense claim without knowing the identity of the gun’s
owner. The jury was informed that a gun was found at the scene
and that the gun did not match the weapon that was used to com-
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mit the murders. From this evidence, the jury could have deter-
mined that one of the victims had a gun and that appellant was
forced to use his gun in self defense. Accordingly, the trial court’s
finding on this issue was not clearly erroneous.

For his second allegation of error, appellant argues that trial
counsel was ineffective for failing to correctly cite Ark. Code Ann.
§ 5-2-614 (Repl. 1997), the statute regarding the “imperfect self-
defense,” in a proffered jury instruction. Specifically, he argues
that omitting a phrase from the statute constituted ineffective assis-
tance of counsel.

The statute provides:

(a) When a person believes that the use of force is necessary
for any of the purposes justifying that use of force under this sub-
chapter but the person is reckless or negligent either in forming
that belief or in employing an excessive degree of physical force,
the justification afforded by this subchapter is unavailable in a
prosecution for an offense for which recklessness or negligence
suffices to establish culpability.

(b) When a person is justified under this subchapter in using
force but he recklessly or negligently injures or creates a substan-
tial risk of injury to a third party, the justification afforded by this
subchapter is unavailable in a prosecution for such recklessness or
negligence toward the third party.

Ark. Code Ann. § 5-2-614.

The instruction that trial counsel proffered at trial on the
issue of appellant’s claim of self-defense is as follows:

When a person believes that the use of force is necessary in
defense of himself but that person is reckless or negligent either in
forming that belief or in employing an excessive degree of physi-
cal force, the defense of justification—use of deadly physical force
in self-defense—is unavailable as a defense to any offense for
which recklessness or negligence suffices to establish culpability.

The trial court refused the proffered jury instruction.

At the Rule 37 hearing, when asked about the jury instruc-
tion, trial counsel testified:
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There were two statutory provisions dealing with what amounts
to mistakenly, recklessly, or negligently forming the belief that
one is acting in self-defense. They’re in the statutes. They are
not in the AMCI jury instructions. So, I proposed instructions
based upon the statutes which deal with this precise situation.
They were rejected by this court. We appealed on this basis and
pointed out that they were specifically relevant because of the
Jury’s findings in the penalty phase that Mr. Kemp felt he was
acting in self-defense.
* %k

Judge Humphrey turned these instructions down on the basis
they weren’t in the AMCI.
* % %

What I did was I tried to make the jury instruction fit. You
know, I used language that would be appropriate for a Jjury
instruction.

* ok ok

It was an instruction that went to the heart of our defense which
was that Mr. Kemp had — had thought, perhaps wrongfully or
mistakenly, that he was acting in self-defense.

On this issue, the trial court found:

the failure of Kemp’s counsel to properly cite the model jury
instruction was reasonable in light of the circumstances of this
case, and that Kemp has failed to prove that he was prejudiced by
his counsel’s action. In so finding, the court notes that at trial,
the jury heard evidence as to the amount of force used by Kemp
and the reasonableness of his belief that such force was justified
under the circumstances. Thus, that counsel omitted the phrase,
“. . .is necessary for any of the purposes justifying that the use of
force under this sub-chapter” does not amount to a showing that
Kemp was denied a fair trial or that the trial would have been
different but for counsel’s error. Indeed, there is no showing that
the court would have given this instruction even if counsel had
cited it properly.

[7] We must determine whether trial counsel’s failure to

cite Ark. Code Ann. § 5-2-614 correctly in the proffered jury
instructions constituted a deficient performance that so prejudiced
appellant that he was deprived of a fair trial. We have held that
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there must be a rational basis in the evidence to warrant the giving
of an instruction. Allen v. State, 326 Ark. 541, 932 S.W.2d 764
(1996). A party is entitled to an instruction on a defense if there is
sufficient evidence to raise a question of fact or if there is any
supporting evidence for the instruction. Yocum v. State, 325 Ark.
180, 925 S.W.2d 385 (1996). Where the defendant has offered
sufficient evidence to raise a question of fact concerning a defense,
the instructions must fully and fairly declare the law applicable to
that defense; however, there is no error in refusing to give a jury
instruction where there is no basis in the evidence to support the
giving of the instruction. Id.

[8] A person may not use deadly physical force in self-
defense if he knows that he can avoid the necessity of using that
force with complete safety by retreating. See Ark. Code Ann. § 5-
2-607(b)(1) (Repl. 1997). Additionally, this defense is not appli-
cable when one arms himself and goes to a place in anticipation
that another will attack him. See Girtman v. State, 285 Ark. 13,
684 S.W.2d 806 (1985).

In the present case, there was no basis to provide the jury
instruction for the “imperfect self-defense.” At trial, the State
established that appellant and his girlfriend, Becky Mahoney, rode
around Little Rock drinking beer, before they stopped at the
home of one of the victims, David Wayne Helton. After spending
time at the residence, appellant asked Ms. Mahoney to leave with
him. She declined, and another victim, Cheryl Phegley, asked
him to leave as well. The evidence revealed that appellant left the
crime scene, returned with a weapon, and killed the four victims
while Ms. Mahoney hid in a closet. During the course of the
shooting spree, appellant followed Cheryl Phegley down the hall-
way and shot her a second time. There was a total of twelve spent
shell casings at the crime scene.

Additionally, Bill Stuckey, appellant’s best friend, testified
that appellant told him that Cheryl Phegley had started all the
argument. Mr. Stuckey also testified that appellant was drinking
when he came to his trailer, but that he was not as drunk as he had
seen him before.
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[9] Based upon the evidence presented at trial, we con-
clude that there was no rational basis for the “imperfect self-
defense” instruction. Although appellant had been drinking prior
to the murders, there was testimony that appellant was not drunk.
More significantly, we note that appellant left the residence,
armed himself with a gun, returned to the residence, and opened
fire upon entering the front door. Therefore, appellant could not
rationally argue that he recklessly or negligently formed the belief’
that the use of deadly force was necessary to protect himself.

[10] After reviewing the record before us, we cannot say
that the trial court’s finding that a different sentence would not
have resulted if trial counsel had accurately cited Ark. Code Ann.
§ 5-2-614 in his proffered jury instruction was clearly erroneous.
Accordingly, we hold that appellant failed to establish a claim for
ineffective assistance of counsel on this point.

For his third allegation of error, appellant contends that trial
counsel was ineffective for failing to request a severance of the
trial. Specifically, he argues that counsel should have requested a
severance of the separate counts of capital murder because a sever-
ance would have allowed the jury to consider each offense sepa-
rately and would have ensured that there was no spilling-over of
victim-impact testimony.

At the Rule 37 hearing, trial counsel offered an explanation
as to why he chose not to request a severance. He stated:

I did not [move to sever the four counts] because inasmuch as
they were all at the same time. I mean they were—they were—
the four people who were killed were killed one right after the
other in the same place, at the same time. And I did not perceive
any ground for a successful severance.

On this issue, the trial court found:

Kemp’s attack on the strategy of his trial counsel is not persuasive,
and does not state a ground for Rule 37 post-conviction relief.

* k%

The decision to ask for severance is generally a matter of trial
tactics and hence, not reviewable under Rule 37. Further, this
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court finds that Kemp has failed to demonstrate how he was
prejudiced, or that he was denied a fair trial due to counsel’s fail-
ure to request and/or obtain severance.

[11] Rules 21.1 and Rule 22.2 of the Arkansas Rules of

Criminal Procedure discuss the procedures whereby offenses are
either joined or severed in criminal cases. Rule 21.1

Two (2) or more offenses may be joined in one (1) information
or indictment with each offense stated in a separate count, when
the offenses, whether felonies or misdemeanors or both:

(a) are of the same or similar character, even if not part of a
single scheme or plan; or

(b) are based on the same conduct or on a series. of acts
connected together or constituting parts of a single scheme or
plan.

Id. Rule 22.2 provides:

(a) Whenever two (2) or more offenses have been joined for
trial solely on the ground that they are of the same or similar
character and they are not part of a single scheme or plan, the
defendant shall have a right to a severance of the offenses.

(b) The court, on application of the prosecuting attorney, or
on application of the defendant other than under subsection (a),
shall grant a severance of offenses:

(i) if before trial, it is deemed appropriate to promote a fair
determination of the defendant’s guilt or innocence of each
offense; or

(i) if during trial, upon consent of the defendant, it is
deemed necessary to achieve a fair determination of the defen-
dant’s guilt or innocence of each offense.

Id. We have explained that the decision to sever offenses is discre-
tionary with the trial court. Henry v. State, 309 Ark. 1, 828
S.W.2d 346 (1992). We have also held that we will affirm a trial
court’s denial of a motion to sever if the offenses at issue were part
of a single scheme or plan or if the same body of evidence would
be offered to prove each offense. Id. See also Passley v. State, 323
Ark. 301, 915 S.W.2d 248 (1996).




KEmP v. STATE
ARrK.] Cite as 348 Ark. 750 (2002) 765

[12, 13] After reviewing the evidence surrounding the
crimes, we conclude that if trial counsel had filed a2 motion to
sever the offenses his motion would have been denied. Specifi-
cally, the four murders, which occurred at the same location, at
the same time, were clearly the result of a single scheme or plan.
Moreover, the evidence offered at trial to establish each offense
would be identical. Accordingly, a severance of the offenses was
not proper. Because trial counsel’s severance motion would not
have been successful, appellant has failed to support a claim of
ineffective assistance of counsel. See Sanford v. State, 342 Ark. 22,
25 S.W.3d 414 (2000)(holding that trial counsel cannot be inef-
fective when he fails to make an argument which has.no merit).
Therefore, the trial court properly denied appellant’s claim of
ineffective assistance of counsel on this point.

[14] Additionally, as noted by the trial court, it can be
argued that whether or not to move for a severance is a matter of
trial strategy. We have held that matters of trial strategy and tac-
tics, even if arguably improvident, are not grounds for a finding of
ineffective assistance of counsel. Williams v. State, 347 Ark. 371, 59
S.W.3d 432 (2002).

[15] For his fourth point, appellant reargues several issues
which we have previously addressed. Rule 37 does not allow
appellant to reargue points decided on direct appeal. In Davis,
supra, we discussed the nature of Rule 37 and the type of claims
which may or may not be pursued in this type of action. We
explained:

Rule 37 does not provide an opportunity to reargue points that
were settled on direct appeal. Coulter v. State, 343 Ark. 22, 31
S.W.3d 826 (2000). The rule does not provide a remedy when
an issue could have been raised in the trial or argued on appeal.
Weaver v. State, 339 Ark. 97, 3 S.W.3d 323 (1999). Rule 37 does
not permit a petitioner to raise questions that might have been
raised at the trial or on the record on direct appeal, unless they
are so fundamental as to render the judgment void and open to
collateral attack. Neal v. State, 270 Ark. 442, 605 S.W.2d 421
(1980). Postconviction relief is not intended to permit the peti-
tioner to again present questions that were passed upon on direct
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appeal. Hulsey v. State, 268 Ark. 312, 595 S.W.2d 934 (1980).
Rule 37 is a narrow remedy designed to prevent incarceration
under a sentence so flawed as to be void. Bohanan v. State, 336
Ark. 367, 985 S.W.2d 708 (1999).

Davis, supra.

[16] Because appellant’s arguments involve issues that are
direct attacks on the judgment rather than collateral attacks, and
because these issues have already been considered on direct appeal,
these issues are not cognizable under Rule 37. However, in Kemp
IV, out of an abundance of caution, and because this appeal
involved a case in which the death penalty was imposed, we
directed the trial court to make specific findings with regard to
these issues that we now briefly address.

[17] First, appellant challenges the use of victim-impact
testimony. Specifically, he argues that the victim-impact statute,
Ark. Code Ann. 5-4-602(4) (Repl. 1997), is unconstitutional.
Appellant notes that we addressed this issue in his prior appeals. In
Kemp 1, supra, appellant challenged the constitutionality of Arkan-
sas’s victim-impact statute. We rejected his arguments and
declared the statute constitutional. Id. In Kemp II, supra, appellant
attempted to reargue this issue, and we held that, pursuant to the
law-of-the-case doctrine, appellant’s arguments provided no basis
for relief. Id. In Kemp II, we also noted that we have upheld the
constitutionality of the victim-impact statute on “many occa-
sions.” Because appellant has failed to provide us a reason to
depart from our previous holdings, we once again conclude that
the Arkansas victim-impact statute is constitutional.

[18] Appellant also argues that “the utilization of victim-
impact evidence presented by the State in the sentencing phases of
Kemp I and Kemp II was so unduly prejudicial that it rendered the
trial fundamentally unfair in violation of the due process clause of
the Fourteenth Amendment.” Appellant once again notes that
“this argument was considered in Kemp I and rejected.” In that
case, we held:
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When evidence is introduced that is so unduly prejudicial that it
renders the trial fundamentally unfair, the Due Process Clause of
the Fourteenth Amendment provides a mechanism for relief.
After reviewing the victim-impact evidence presented in this
case, we conclude that this line was not crossed here.

* % %

We cannot say that this testimony was so unduly prejudicial that it
rendered appellant’s trial fundamentally unfair; thus, we reject his
argument.

Id. (internal citations omitted). After reviewing our prior holding
on this matter, we decline to reach a contrary result on the same
issue in this appeal.

[19] - Next, appellant seeks to reargue whether the trial
court should have given certain proffered jury instructions. Spe-
cifically, appellant contends that the trial court erred in denying
proffered jury instructions on the issues of “imperfect self-
defense,” based on Ark. Code Ann. § 5-2-614 and “mistaken
belief of fact,” based on Ark. Code Ann. § 5-2-206(d) (Repl.
1997). These instructions were written by trial counsel and
rejected by the trial court. As noted by appellant, we addressed
this issue in Kemp I, supra. We conclude that the analysis and rea-
soning articulated in Kemp I disposes of this issue.

[20] Finally, appellant argues that the First Division of the
Pulaski County Circuit Court was without territorial jurisdiction
to preside over his case. This issue was decided in Kemp I, supra,
where we held that territorial jurisdiction in the First Division of
the Pulaski County Circuit Court was proper. We decline the
request that we overturn our holding that venue was proper in the
First Division of the Pulaski County Circuit Court.

Affirmed.




