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APPEAL & ERROR —— MERIT OF MOTION FOR BELATED APPEAL —
DUTY OF LOWER COURT. — When a case is remanded to the trial
court for a factual determination regarding a motion for belated
appeal, and the merits of that motion rest on the credibility of the
witnesses, the supreme court recognizes that it is the lower court’s
task to assess the credibility of the witnesses.

WITNESSES — SUPREME COURT BOUND BY FACTFINDER’S DETER-
MINATION OF WITNESS CREDIBILITY — WHEN TRIAL COURT
REVERSED. — The supreme court does not attempt to weigh evi-
dence or assess credibility of witnesses; that lies within the province
of the trier of fact; the supreme court is bound by the fact-finder’s
determination on credibility of witnesses, and it does not reverse a
trial court’s findings of fact unless they are clearly erroneous.
‘WITNESSES — TESTIMONY — TRIER OF FACT FREE TO BELIEVE ALL

OR PART OF. — The trier of fact is free to believe all or part of a
witness’s testimony.
APPEAL & ERROR — RIGHT TO APPEAL — WHEN WAIVED. — A

defendant may waive the right to appeal by his or her failure to
inform counsel of the desire to appeal within the thirty days allowed
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for filing a timely notice of appeal under Rule 4(a) of the Rules of
Appellate Procedure.

5. APPEAL & ERROR — TRIAL COURT FOUND ATTORNEY’S TESTI-
MONY THAT APPELLANT DID NOT WANT TO APPEAL MORE CREDI-
BLE — COURT’S CONCLUSION SUPPORTED BY TRANSCRIPT OF
PROCEEDINGS. — Appellant’s counsel testified that it was his under-
standing, based on his conversations with appellant, that she did not
want to appeal; the trial court believed the attorney’s testimony, and
the court’s conclusion was adequately supported by the transcript of
those proceedings; although there was conflicting testimony, the
trial court concluded that the attorney was credible and appellant
was not.

6. APPEAL & ERROR — EFFECTIVENESS OF COUNSEL — BRIGHT-LINE
RULE REQUIRING TRIAL COUNSEL TO “ALWAYS CONSULT WITH
DEFENDANT REGARDING APPEAL” REJECTED. — The United States
Supreme Court has rejected the notion of a bright-line rule requir-
ing trial counsel to “always consult with the defendant regarding an
appeal”; rather, the Court applies the standard of Strickland v. Wash-
ington, 466 U.S. 688 (1984), to determine whether or not counsel
rendered a deficient performance with respect to filing a notice of
appeal; the Court stated that counsel’s performance would be judged
by determining whether or not the representation fell below an
objective standard of reasonableness, and whether or not the per-
formance prejudiced the defendant; if counsel has consulted with
the defendant by advising the defendant about the advantages and
disadvantages of taking an appeal, and making a reasonable effort to
discover the defendant’s wishes, counsel has performed in a profes-
sionally reasonable manner; counsel performs in a professionally
unreasonable manner by failing to follow the defendant’s express
instructions with respect to an appeal.

7. ATTORNEY & CLIENT — CLAIM OF INEFFECTIVE ASSISTANCE —
ATTORNEY ACTED REASONABLY UNDER CIRCUMSTANCES & DID
NOT RENDER INEFFECTIVE ASSISTANCE OF COUNSEL. — Where the
trial court believed that appellant’s counsel had sufficiently consulted
with appellant about her appeal and about the remainder of the pro-
ceedings against her; the question was whether or not counsel made
objectively reasonable choices, and here, given appellant’s indication
to her attorney that she wanted to plead guilty to the other charges
against her, and counsel’s credible testimony that appellant never
mentioned that she wanted to appeal the conviction, the trial court
propetly determined that appellant’s counsel acted reasonably under
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the circumstances and did not render ineffective assistance of
counsel.

8. APPEAL & ERROR — LAW-OF-THE-CASE DOCTRINE INAPPLICABLE
—SUBSEQUENT PROCEEDINGS DIFFERED FROM PRIOR APPELLATE
PROCEEDINGS. — Where the prior appellate proceedings differed
from the present (subsequent) proceeding because this is the first
time the supreme court has had the opportunity to examine the
determinations of facts made by the trial court following remand,
the law-of-the-case doctrine, which prevents an issue that was raised
in a prior appellate proceeding from being raised in a subsequent
appellate proceeding unless the evidence materially varies between
the two, was inapplicable.

9. APPEAL & ERROR — STATE’S ATTEMPT TO ANALOGIZE SUPREME
COURT’S CURRENT REMAND TO APPOINTMENT OF SPECIAL
MASTER UNSUCCESSFUL — TRIAL COURT’S FINDINGS NOT
CLEARLY ERRONEOUS. — Where the trial court made findings
upon directions from the supreme court, so that it could consider
and review an unresolved factual question, the State’s attempt to
analogize the supreme court’s current remand to the appointment of
a special master to make findings of fact was unsuccessful; this anal-
ogy only supported the conclusion that there was an appealable
order; when the supreme court appoints a master, he or she enters
findings of fact, and the supreme court then reviews them, rejecting
any findings that are clearly erroneous, and renders a decision; this is
precisely what the supreme court was asked to do here, and the
supreme court concluded that the trial court’s findings were not
clearly erroneous.

Appeal from Pulaski Circuit Court; John B. Plegge, Judge;
affirmed; appellant’s motion for belated appeal denied.

Wilson & Associates, P.L.L.C., by: Patrick J. Benca, for
appellant.

Mark Pryor, Aty Gen., by: Clayton K. Hodges, Ass’t Att’y
Gen., for appellee.

OM GLAZE, Justice. On February 15, 2000, a Pulaski
County jury convicted appellant Elizabeth Strom of
manufacturing a controlled substance and possession of drug para-
phernalia and sentenced her to a total of fifteen years in prison.
The judgment and commitment order was entered on February
28, 2000, and Strom filed a pro se petition for postconviction relief
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on May 10, 2000. The trial court denied that petition on July 20,
2000.

On April 12, 2001, Strom filed a motion to vacate or set
aside her conviction and sentence pursuant to Ark. R. Crim. P.
37; in this motion, she alleged, among other things, that her trial
attorney, Stuart Vess, refused to file an appeal from her February
2000 conviction and sentence." On August 28, 2001, Strom filed
her motion for belated appeal in this court, in which she argued
that she should be entitled to an appeal because Vess did not file a
notice of appeal after her conviction in February of 2000. In an
affidavit attached to the motion for belated appeal, Strom averred
that she told Vess that she wanted him to file a notice of appeal on
her behalf, but Vess refused to file a notice of appeal because he
believed it to be futile and because Strom could not afford his fee
for representation on appeal.

In a per curiam order issued on September 27, 2001, this court
remanded the matter to the trial court for a hearing to settle the
record in order to determine whether Strom had requested Vess to
file a notice of appeal and whether Vess had complied with Ark.
R. App. P.—Crim. 16. Strom v. State, 346 Ark. 160, 55 S.W.3d
297 (2001). After a heating on October 24, 2001, the trial court
entered an order concluding that Strom did not inform Vess of her
desire to appeal, and that Vess complied with Rule 16.

After the trial court entered that order, Strom filed a motion
with this court to set aside the trial court’s findings on October
26, 2001; we denied the motion on November 15, 2001. On
November 16, 2001, Strom filed a notice of appeal from the trial
court’s October 24 order. Strom then resubmitted her motion to
file a belated appeal on February 13, 2002; the motion was denied
on February 21, 2002. On March 7, 2002, Strom filed a motion
for clarification, asking our court to explain why it agreed with
the trial court that Vess had fully complied with Rule 16. This
time, the court granted the motion and set a briefing schedule.
Strom filed her brief on March 28, 2002, and on appeal, she

! The partial transcript that accompanied Strom’s subsequent motion for belated
appeal did not reflect that any further action was taken on that motion.
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argues that the trial court erred in concluding that Vess complied
with Rule 16.

[1, 2] When a case is remanded to the trial court for a
factual determination regarding a motion for belated appeal, and
the merits of that motion rest on the credibility of the witnesses,
this court recognizes that it is the lower court’s task to assess the
credibility of the witnesses. See Frazier v. State, 339 Ark. 173, 3
S.W.3d 334 (2001). This court, however, does not attempt to
weigh the evidence or assess the credibility of the witnesses; that
lies within the province of the trier of fact. Harmon v. State, 340
Ark. 18, 8 S.W.3d 472 (2000). We are bound by the fact-finder’s
determination on the credibility of witnesses. Id. Likewise, we
have long held that the trier of fact is free to believe all or part of a
witness’s testimony. Id. We do not reverse a trial court’s findings
of fact unless they are clearly erroneous. See, e.g., Womack v. Fos-
ter, 340 Ark. 124, 8 S.W.3d 854 (2000); Shibley v. State, 324 Ark.
212, 920 S.W.2d 10 (1996); Ark. R. Civ. P. 52(a).

[3, 4] Rule 16 of the Arkansas Rules of Appellate Proce-
dure—Criminal provides, in pertinent part, the following:

Trial counsel, whether retained or court appointed, shall
continue to represent a convicted defendant throughout any
appeal to the Arkansas Supreme Court, unless permitted by the
trial court or the Arkansas Supreme Court to withdraw in the
interest of justice or for other sufficient cause.

(Emphasis added.) This court has held, however, that a defendant
may waive the right to appeal by his or her failure to inform coun-
sel of the desire to appeal within the thirty days allowed for filing a
timely notice of appeal under Rule 4(a) of the Rules of Appellate
Procedure. Langston v. State, 341 Ark. 739, 19 S.W.2d 619
(2000); Sanders v. State, 330 Ark. 851, 956 S.W.2d 868 (1997);
Jones v. State, 294 Ark. 659, 748 S.W.2d 117 (1988).

At the October 24 hearing, Vess testified that Strom
informed him that she did not wish to appeal her February 2000
conviction; rather, she said she wanted to try to get the other
charges that she had, including a revocation of probation, to run
concurrent to the February conviction. Vess commented that
Strom received a sentence that was less than the one the prosecu-
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tor had offered her, and she seemed relieved about it. Vess further
stated that he talked with Strom over the phone about another
charge that was coming up on April 3, 2000, and she did not
mention at that time that she wanted to appeal the February con-
viction. She indicated during that conversation that she wanted
the April 3 charges run-concurrently to the other time she was
already serving. Strom pled guilty to the charges on April 3, and
her penitentiary time was run concurrently to the other time; at
the time, Vess testified that she never mentioned that she wanted
to appeal the earlier case.

Vess also noted that he had sent Strom a letter about the April
3 charges, and confirmed their conversation wherein she said that
she did not want to appeal. The letter read as follows:

As per our telephone conversation, we will not be appealing your jury
trial conviction. As I talked to you, the prosecutor is agreeable to
running the charges in Seventh Division Circuit concurrent with
the sentence you received in the jury trial. Also with regard to
your theft charge, the prosecutor will be nol prossing that. I'll see
you on April 3* at 2 o’clock to do your guilty plea for concur-
rent time. Good luck to you, Stuart Vess. [Emphasis added.]

After Strom’s appearance on April 3, when she pled guilty and
received concurrent time, the next time Vess heard from Strom
was after the court of appeals reversed the conviction of her hus-
band and co-defendant in case number 99-3836, Mike Porter.
Porter’s case was reversed and dismissed on January 24, 2001.
Porter v. State, CACRO00-627 (Ark. App. Jan. 24, 2001). Porter
called Vess about Strom after Porter’s conviction was reversed, and
at that time, Vess told Porter that it was too late, but Vess said that
if Porter could get authorization from Strom for Vess to release her
file, he would do so. Porter got Strom’s authorization, and Vess
released her file to him. The last time Vess had contact with
Strom, however, was on April 3, 2000.

When asked about an allegation in Strom’s affidavit that Vess
refused to file her appeal because he believed it to be futile and
because she could not afford his fee on appeal, Vess replied that he
had never quoted her a fee, and that her allegations were not true.
He stated that he did not file an appeal in her case because he did
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not think she would win on appeal, and he advised her of that.
He also advised her that he thought they could get the charges run
concurrently, and when he asked her if she wanted to do that, she
said, “yes.”

Strom also testified at the hearing, and contradicted most of
what Vess had stated. However, she did concede that Vess’s letter,
in which he stated that they would not be appealing her convic-
tion “confirmed [her] conversation with him.” At the end of the
hearing, the trial court opined that Strom did not tell Vess that she
wanted to appeal, and that the issue of her appeal never came up
until after Porter’s case had been reversed. The judge stated that
he “just simply [didn’t] believe this lady. . . . I believe Mr. Vess
and based upon that, I don’t think Mr. Vess had a duty to with-
draw; I don’t think he had a duty to do anything other than what
he did[.]”

Strom acknowledges that the trial court, as fact-finder, makes
credibility determinations. See Harmon v. State, 340 Ark. 18, 8
S.W.3d 472 (2000). However, citing Lewis v. State, 279 Ark. 143,
649 S.W.2d 188 (1983), Strom argues that her trial counsel, Vess,
failed to advise her of her right to appointed counsel on appeal.
In Lewis, this court held that, where counsel knew his client
wanted to appeal but failed to take action to see that his client
understood that an indigent could ask the trial court to appoint an
attorney to perfect the appeal at public expense, counsel was obli-
gated to file a notice of appeal or obtain permission from the trial
court to withdraw.

[5] In the present case, as opposed to Lewis, Vess testified
that it was his understanding, based on his conversations with
Strom, that she did not want to appeal. The trial court believed
Vess’s testimony to this effect, and the court’s conclusion is ade-
quately supported by the transcript of those proceedings.
Although there was conflicting testimony, the trial court con-
cluded that Vess was credible and Strom was not. This court
defers to the trial court’s superior position to ascertain witnesses’
credibility, see Frazier, supra, and the trier of fact is free to believe
all or part of any witness’s testimony and may resolve questions of
conflicting testimony and inconsistent evidence. Atkinson v. State,
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347 Ark. 336, 64 S.W.3d 259 (2002); Phillips v. State, 344 Ark.
453, 40 S.W.3d 778 (2001).

[6] Further, in Roe v. Flores-Ortega, 528 U.S. 470 (2000),
the United States Supreme Court rejected the notion of a bright-
line rule requiring trial counsel to “always consult with the defen-
dant regarding an appeal”; rather, the Court held that it would
apply the standard of Strickland v. Washington, 466 U.S. 688
(1984), to determine whether or not counsel rendered a deficient
performance with respect to filing a notice of appeal. In other
words, the Court stated that counsel’s performance would be
Jjudged by determining whether or not the representation fell
below an objective standard of reasonableness, and whether or not
the performance prejudiced the defendant. Flores-Ortega, 528
U.S. at 477. The Court expanded on this notion as follows:

In those cases where the defendant neither instructs counsel
to file an appeal nor asks that an appeal not be taken, we believe
the question whether counsel has performed deficiently by not
filing a notice of appeal is best answered by first asking a separate,
but antecedent, question: whether counsel in fact consulted with
the defendant about an appeal. We employ the term “consult” to
‘convey a specific meaning — advising the defendant about the
advantages and disadvantages of taking an appeal, and making a
reasonable effort to discover the defendant’s wishes. If counsel
has consulted with the defendant, the question of deficient per-
formance is easily answered: Counsel performs in a professionally
unreasonable manner only by failing to follow the defendant’s
express instructions with respect to an appeal. [Citation omit-
ted.]

Id. at 478.

[7]1 From Vess’s testimony at the October hearing, it is
clear that the trial court believed that Vess had sufficiently con-
sulted with Strom about her appeal and about the remainder of the
proceedings against her. The question, as framed in Flores-Ortega,
is whether or not “counsel ma[d]e objectively reasonable
choices.” Id. at 479. Here, given Strom’s indication to Vess, that
she wanted to plead guilty to the other charges against her, and
Vess’s credible testimony that she never mentioned that she
wanted to appeal the February 2000 conviction, we agree with the
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trial court that Vess acted reasonably under the circumstances and
did not render ineffective assistance of counsel.

[8] We note that the State has raised two procedural argu-
ments against Strom’s appeal. First, citing Camargo v. State, 337
Ark. 105, 987 S.W.2d 680 (2000), the State asserts that law of the
case bars this appeal, because this court has twice rejected her peti-
tion for a belated appeal. In Camargo, we held that the law-of-
the-case doctrine prevents an issue that was raised in a prior appel-
late proceeding from being raised in a subsequent appellate pro-
ceeding “unless the evidence materially varies between the
two[.]” Here, though, the “subsequent” proceedings — our pre-
sent review of the trial court’s factual findings — differ from the
prior appellate proceedings, because this is the first time we have
had the opportunity to examine the determinations of facts made
by the trial court following our remand.

[9]1 Additionally, the State contends that there is no final, ‘
appealable order from the circuit court. However, as just noted,
the trial court made findings upon directions from this court, so
that we could consider and review an unresolved factual question.
The State attempts to analogize this court’s current remand to the
appointment of a special master to make findings of fact, but this
analogy only supports the conclusion that there is an appealable
order. When this court appoints a master, he or she enters find-
ings of fact, and this court then reviews them, rejecting any find-
ings that are clearly erroneous, and renders a decision. See, e.g.,
Osborne v. Powers, 322 Ark. 229, 908 S.W.2d 340 (1995). This is
precisely what we are asked to do in this matter, and we conclude
that the trial court’s findings were not clearly erroneous.

We affirm the trial court and deny Strom’s motion for
belated appeal.

IMBER, ]., not participating.



