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1. APPEAL & ERROR — DENIAL OF MOTION TO COMPEL ARBITRA-
TION — IMMEDIATELY APPEALABLE ORDER. — An order denying
a motion to compel arbitration is an immediately appealable order
[Artk. R. App. P.—Civ. 2(a)(12)]; the supreme court reviews a
trial court’s order denying a motion to compel de novo on the
record.

2. ARBITRATION — AGREEMENT TO ARBITRATE — APPLICATION.
— Read together, Ark. Code Ann. § 16-108-201 (Supp. 2001)
and Ark. Code Ann. § 16-108-202 (1987) provide that a party in a
lawsuit may apply to the trial court to obtain a stay of the proceed-
ings and an order for arbitration pursuant to their agreement; the
party resisting arbitration may only dispute the existence or validity
of the agreement to arbitrate.

3. ARBITRATION —— PUBLIC POLICY — STRONGLY FAVORED. — In
Arkansas, as'a matter of public policy, arbitration is strongly favored
and is looked upon with approval by courts as a less expensive and
more expeditious means of settling litigation and relieving docket
congestion.

4. ARBITRATION — CONSTRUCTION — SAME RULES APPLY TO
ARBITRATION AGREEMENTS AS APPLY TO AGREEMENTS GENER-
ALLY. — The question of whether a dispute should be submitted to
arbitration is a matter of contract construction; the same rules of
construction and interpretation apply to arbitration agreements as
apply to agreements generally.

5. CONTRACTS — FORMATION — ESSENTIAL ELEMENTS. — The
essential elements of a contract are (1) competent parties, (2) sub-
ject matter, (3) legal consideration, (4) mutual agreement, and (5)
mutual obligations.

6. ARBITRATION — AGREEMENT —— COURT SHOULD SEEK TO GIVE
EFFECT TO INTENT OF PARTIES. — The court should seek to give
effect to the intent of the parties as evidenced by the arbitration
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agreement itself, with doubts and ambiguities being resolved in
favor of arbitration.

ARBITRATION — FEDERAL ARBITRATION ACT — SCOPE OF
ARBITRATION. — The Federal Arbitration Act and the laws of
other jurisdictions do not restrict the scope of arbitration as the
State of Arkansas does; generally, the scope of arbitration is defined
by the contract between the parties; the Act contemplates that the
courts will effectuate the agreement.

ARBITRATION — ARKANSAS UNIFORM ARBITRATION ACT —
SCOPE OF ARBITRATION. — The Arkansas Uniform Arbitration
Act provides that only certain claims may legitimately be found to
be outside the scope of arbitration; those areas of subject matter
expressed to be off limits to arbitration are limited to personal
injury tort claims, employment disputes, and insurance policy or
annuity contract disputes [Artk. Code Ann. § 16-108-201(b)].
ARBITRATION — AGREEMENT — CONSTRUCTION & LEGAL
EFFECT DETERMINED AS MATTER OF LAW. — The construction
and legal effect of a written contract to arbitrate are to be deter-
mined by the court as a matter of law.

ARBITRATION — SCOPE OR REACH — ANY DOUBT SHOULD BE
RESOLVED IN FAVOR OF ARBITRATION. — Any doubt as to the
scope or reach of the question or arbitrability should be resolved in
favor of arbitration.

ARBITRATION — AGREEMENT'S LACK OF MUTUALITY —
APPELLEES, COULD NOT RECEIVE RELIEF. — The supreme court
concluded that to submit this dispute to any forum other than the
one specifically contemplated by the parties at the time of their
entering into the agreement would be contrary to both the clear
mandate of the Arkansas Legislature and Arkansas’s judicial prece-
dent; here, the trial court propetly held that appellees could not
receive appropriate relief through arbitration because of the agree-
ment itself and its lack of mutuality.

ARBITRATION — ENFORCEABLE AGREEMENT — ESSENTIAL ELE-
MENTS. — The essential elements for an enforceable arbitration
agreement are (1) competent parties, (2) subject matter, (3) legal
consideration, (4) mutual agreement and (5) mutual obligation.
CONTRACTS —— MUTUALITY OF OBLIGATION — NEITHER PARTY
IS BOUND UNLESS BOTH ARE BOUND. — To be enforceable, a con-
tract must impose mutual obligations on both of the parties
involved; the contract is based upon the mutual promises made by
the parties; if the promise made by either does not by its terms fix a
real liability upon one party, then the promise does not form a
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consideration for the promise of the other party; mutuality of con-
tract means that an obligation must rest on each party to do or
permit to be done something in consideration of the act or promise
of the other; that is, neither party is bound unless both are bound; a
contract that leaves it entirely optional with one of the parties as to
whether or not he will perform his promise would not be binding
on the other.

14. CONTRACTS — MUTUALITY OF OBLIGATION — REAL LIABILITY
MUST BE IMPOSED UPON BOTH PARTIES. — Under Arkansas law,
mutuality requires that the terms of the agreement impose real lia-
bility upon both parties.

15. CONTRACTS ~— MUTUALITY OF OBLIGATION — NONEXISTENT
WHERE ONE PARTY USES ARBITRATION AGREEMENT TO SHIELD
ITSELF FROM LITIGATION. — There is no mutuality of obligation
where one party uses an arbitration agreement to shield itself from
litigation, while reserving to itself the ability to pursue relief
through the court system.

16. ARBITRATION — AGREEMENT ~— LACKED MUTUALITY & COULD
NOT STAND. — The supreme court concluded that trial court
properly ruled that the arbitration agreements at issue were unen-
forceable; the agreement contained inconsistent language in the
“Arbitration” provision and the “Consequences of Default” provi-
sion; appellant, at its option, could exercise any one of the remedies
listed in the default portion of the agreement; appellees, however,
were bound to arbitration; thus, the agreement lacked mutuality
and could not stand; affirmed.

Appeal from Craighead Circuit Court; David N. Laser, Judge;
affirmed.

Crone & Mason, PLC, by: Alan G. Crone, for appellant.

Todd Turner and Dan Turner, and Orr, Sholtens, Wilhite & Aver-
itt, by: Chris Averitt, for appellee.

H. “Dus” ArnoLDp, Chief Justice. Appellant Cash

« In A Flash Check Advance of Arkansas, L.L.C. (here-

inafter “CIAFCA”), appeals the order of the Craighead County
Circuit Court denying its motions to stay litigation and compel
arbitration. Appellee Jimmie Sue Spencer filed a class-action law-
suit against CIAFCA alleging it had violated Arkansas’s usury law.
For reversal, CIAFCA argues that the trial court erred by not
enforcing the language contained in the “Agreement” prepared by
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CIAFCA signed by appellees which purported to require arbitra-
tion of all claims. We disagree, and thus, affirm.

This appeal stems from a dispute regarding the legality of cer-
tain transactions involving CIAFCA and appellees. CIAFCA is in
business for a twofold purpose: to immediately cash the checks of
its customers who desire that service, and to defer presentment to
the bank upon which the check is drawn for other of its cus-
tomer’s checks. CIAFCA charges a fee for each of these services
and operates pursuant to the provisions of the Arkansas “Check-
Casher’s Act.” Ark. Code Ann. § 23-52-104 (Repl. 2000).

Appellee Jimmie Sue Spencer filed a purported class-action
complaint against CIAFCA. This complaint alleged that CIAFCA
was really in the loan business and that the fees it charged for the
deferred presentment service were usurious. The complaint arose
out of appellee Spencer’s transaciions with CIAFCA, each of
which was memorialized with a written agreement and each of
which contained an identical arbitration agreement.

CIAFCA filed a motion to stay litigation and compel arbitra-
tion. CIAFCA argued that pursuant to the Arkansas Code, the
action must be stayed and sent to arbitration for its resolution.
Spencer made her reply to CIAFCA’s motion arguing that the
agreement was void for usury and the arbitration agreement was
otherwise unenforceable on the contract grounds of unconsciona-
bility, lack of mutuality, and because it did not comport with the
provisions of the Arkansas Arbitration Act.

Spencer, then, filed 2 motion seeking to certify this action as
a class action and a group supplemental exhibit allegedly in sup-
port of her position in attacking the arbitration agreement. Spen-
cer amended her complaint to add Dorothy Barnes, Robert Blake,
and Yvonne Clark as new defendants and to state an additional
cause of action for alleged violation of the Arkansas Deceptive
Trade Practices Act. CIAFCA responded to the amendment by
filing a second motion to stay litigation and compel arbitration.
CIAFCA made the same arguments as its prior argument. A hear-
ing was held on CIAFCA’s motion’s to stay litigation and compel
arbitration. The trial court entered essentially identical orders
denying the motions to stay litigation and compel arbitration.
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Appellant CIAFCA requests that this Court reverse the deci-
sion of the trial court, direct the claimants to arbitration for reso-
lution of this dispute and stay the proceedings pending resolution
of the arbitration. CIAFCA asserts four points on appeal: this dis-
pute is subject to arbitration; appellees are not giving up any sub-
stantive rights by pursuing their claims in arbitration, as opposed
to judicial forums; agreements are legally enforceable contracts;
and that the trial court erred in finding the contract unconsciona-
ble. We agree with appellee’s contentions and hold that the
Agreement entered into between CIAFCA and appellee’s was not
a legally enforceable contract due to lack of mutuality.

[1] At the outset, we note that an order denying a motion
to compel arbitration is an immediately appealable order, Ark. R.
App. P. Civ.—2(a)(12); E-Z Cash Advance, Inc. v. Harris, 347 Ark.
132, 60 S.W.3d 436 (2001); Showmethemoney Check Cashers, Inc. v.
Williams, 342 Ark. 112, 27 S.W.3d 361 (2000); Walton v. Lewis,
337 Ark. 45, 987 S.W.2d 262 (1999). We review a trial court’s
order denying a motion to compel de novo on the record. Id.

Arbitration Clause

On appeal, CIAFCA argues that both the Arkansas Arbitra-
tion Act and the Federal Arbitration Act apply. CIAFCA’s writ-
ten “Agreement,” in addition to detailing the amount of the loan
and terms of repayment, also contained language which CIAFCA
contends constitutes a valid arbitration clause. The subject lan-
guage in the agreements states:

ARBITRATION: To pursue any claim, demand, dispute or
cause of action (“claim”) arising under this Agreement or the
transaction in connection with which this Agreement has been
executed, the claimant must submit to the other party in writing
- an explanation of the claim and a demand that the claim be
resolved by arbitration, provided, that if the claim is against Cash
In A Flash Advance of Arkansas, L.L.C., claimant shall mail said
notice to D & E Enterprises, 3030 Covington Pike, Suite 181,
Memphis, Tennessee 38127. If the other party does not respond
to the submittal in writing within ten (10) days of its receipt, the
claim must be submitted to binding arbitration in accordance
with and pursuant to the laws as enacted in the State of Arkansas
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at Ark. Code Ann. § 16-108-101 et seq., as may be amended
from time to time (“Act”). The arbitration shall be conducted by
a single arbitrator selected by agreement between Cash in a Flash
Check Advance of Arkansas, L.L.C. or, if no agreement on the
arbitrator can be reached, by the Chancery Court of Arkansas
sitting in the county where this Agreement was signed. The
expenses of the arbitration, including attorney’s fees, will be paid
in accordance with the award issued by the arbitrator. The final-
ity and binding effect of the arbitration award shall be as set forth
in the Act. '

GOVERNING LAW: Both this Agreement and the Application
were executed at out offices in the State of Arkansas. The Appli-
cation , the Agreement and this transaction and arrangement
with us, shall be governed by and construed and enforced solely
in accordance with the internal laws of the State of Arkansas.
YOU AGREE THAT THE STATE COURTS LOCATED IN
THE STATE OF ARKANSAS WILL HAVE EXCLUSIVE
JURISDICTION AND VENUE OF ANY PERMITTED
ACTION ARISING UNDER THIS AGREEMENT.

[2] The issue presented in this case is whether this language

created a valid and enforceable arbitration agreement under
Arkansas law. The Arkansas Uniform Arbitration Act, found at
Ark. Code Ann. § 16-108-201 to § 16-108-224 (1987, Supp.
2001), outlines the scope of arbitration agreements in Arkansas.
Arkansas Code Annotated section 16-108-201 (Supp. 2001),
states:

(a) A written agreement to submit any existing controversy
to arbitration arising between the parties bound by the terms of
the writing is valid, enforceable, and irrevocable, save upon such
grounds as exist at law or in equity for the revocation of any
contract. '

(b) A written provision to submit to arbitration any contro-
versy thereafter arising between the parties bound by the terms of
the writing is valid, enforceable, and irrevocable, save upon such
grounds as exist at law or in equity for the revocation of any
contract; provided, that this subsection shall have no application
to personal injury or tort matters, employer-employee disputes,
nor to any insured or beneficiary under any insurance policy or
annuity contract.
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Arkansas Code Annotated section 16-108-202 further states:
Proceedings to compel or stay arbitration.

(@ On application of a party showing an agreement
described in 16-108-201 and the opposing party’s refusal to arbi-
trate, the court shall order the parties to proceed with arbitration,
but if the opposing party denies the existence of the agreement to
arbitrate, the court shall proceed summarily to the determination
of the issue so raised and shall order arbitration if found for the
moving party; otherwise, the application shall be denied.

(b) On application, the court may stay an arbitration pro-
ceeding commenced or threatened on a showing that there is no
agreement to arbitrate. Such an issue, when in substantial and
bona fide dispute, shall be forthwith and summarily tried and the
stay ordered if found for the moving party. If found for the
opposing party, the court shall order the parties to proceed to
arbitration. '

(c) If an issue referable to arbitration under the alleged
agreement is involved in an action or proceeding pending a court
having jurisdiction to hear applications under subdivision (a) of
this section, the application shall be made therein. Otherwise,
and subject to 16-108-218, the application may be made in any
court of competent jurisdiction.

(d) Any action or proceeding involving an issue subject to
arbitration shall be stayed if an order for arbitration or an applica-
tion therefor has been made under this section, or, if the issue is
severable, the stay may be with respect thereto only. When the
application is made in the action or proceeding, the order for
arbitration shall include the stay.

() An order for arbitration shall not be refused on the
ground that the claim in issue lacks merit or bona fides or
because any fault or grounds for the claim sought to be arbitrated
have not been shown.

These two statutes, read together, provide that a party in a lawsuit
may apply to the trial court to obtain a stay of the proceedings and
an order for arbitration pursuant to their agreement. The party
resisting arbitration may only dispute the existence or validity of
the agreement to arbitrate.
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[3] In Arkansas, as a matter of public policy, arbitration is
strongly favored and is looked upon with approval by courts as a
less expensive and more expeditious means of settling litigation
and relieving docket congestion. Showmethemoney Check Cashers v.
Williams, 342 Ark. 112, 27 S.W.3d 361; May- Constr. Co. v.
Thompson, 341 Ark. 879, 20 S.W.3d 345 (2000); Anthony v.
Kaplan, 324 Ark. 52, 918 S.W.2d 174 (1996); Lancaster v. West,
319 Ark. 293, 891 S.W.2d 357 (1995); see also, Estate of Sandefur
v. Greenway, 898 S.W.2d 667 (Mo. App. W.D. 1995).

[4-71 The question of whether a dispute should be submit-
ted to arbitration is a matter of contract construction. Showmethe-
money, supra; International Union, United Auto., Aerospace, & Agri.
Implement Workers of Am. v. General Elec. Co., 714 F.2d 830 (8th
Cir. 1983). The same rules of construction and interpretation
apply to arbitration agreements as apply to agreements generally.
May Constr. Co., Inc. v. Benton Sch. Dist. No. 8, 320 Ark. 147, 895
S.W.2d 521 (1995). The essential elements of a contract are (1)
competent parties, (2) subject matter, (3) legal consideration, (4)
mutual agreement, and (5) mutual obligations. Foundation Telecom-
munications v. Moe Studio, 341 Ark. 231, 16 S.W.3d 531 (2000).
Therefore, the court should seek to give effect to the intent of the
parties as evidenced by the arbitration agreement itself, with
doubts and ambiguities being resolved in favor of arbitration.
Showmethemoney, supra. The Federal Arbitration Act and the laws
of other jurisdictions do not restrict the scope of arbitration as we
do in this state. Generally, the scope of arbitration is defined by
the contract between the parties. See Anthony, supra. The Act
contemplates that the courts will effectuate the agreement.

[8] CIAFCA argues to this Court that the subject matter of
this dispute is subject to arbitration. CIAFCA cites to
Showmethemoney where this Court held that the question of
whether a dispute should be submitted to arbitration is a matter of
contract construction with only certain matters being excepted
from arbitration. Showmethemoney v. Williams, supra, citing Interna-
tional Union, United Auto., Aerospace & Agri. Implement Workers of
Am. V. General Elec. Co., 714 F.2d 830 (8" Cir. 1983). The
Arkansas Uniform Arbitration Act provides that only certain
claims may legitimately be found to be outside the scope of arbi-
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tration. Terminix Int’l Co. Stabbs, 326 Ark. 239, 930 S.W.2d 345
(1996). Those areas of subject matter expressed to be off limits to
arbitration are limited to personal injury tort claims, employment
disputes, and insurance policy or annuity contract disputes. Ark.
Code Ann. § 16-108-201(b). CIAFCA claims that since this dis-
pute does not fall into one of these areas, the matter is proper for
arbitration. CIAFCA goes further and discusses federal law, how-
ever this matter is decided under Arkansas law and the Arkansas
Uniform Arbitration Act. Further, the CIAFCA arbitration clause
specifically states that it is to be governed by the Arkansas Arbitra-
tion Act and Arkansas law.

[9]1 In this case, the trial court properly analyzed the payday
loan agreement to determine whether arbitration was appropriate.
The construction and legal effect of a written contract to arbitrate
are to be determined by the court as a matter of law. E-Z Cash v.
Harris, supra.

CIAFCA claims that the Arbitration clause, separately ini-
tialed and contained in each appellees agreement with CIAFCA,
was contracted for by both appellees and CIAFCA and requires
that any claim arising out of the subject transaction be directed to
arbitration. Under this clause, CIAFCA argues that neither
-appellees nor CIAFCA are relinquishing any substantive right or
remedy.

[10]. CIAFCA contends that in addition to a clear statutory
mandate in favor of arbitration and an enforceable arbitration
agreement, Arkansas courts have consistently looked upon arbitra-
tion with approval as a less expensive, more expeditious means of
resolving disputes. May Construction Co. v. Thompson, 341 Ark.
879, 20 S.W.3d 345 (2000). Further, Arkansas courts have con-
sistently held that any doubst as to the scope or reach of the ques-
tion' or arbitrability should be resolved in favor of arbitration.
Walton v. Lewis, 337 Ark. 45, 987 S.W.2d 262 (1999).

[11] CIAFCA asserts that - although appellee failed to
request arbitration, that failure does not negate the parties’ bar-
gained for choice of forum. In fact, to submit this dispute to any
forum other than the one specifically contemplated by the parties
at the time of their entering into the Agreement would be con-
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trary to both the clear mandate of the Arkansas Legislature and
Arkansas’s judicial precedent. Here, the trial court properly held
that the appellees could not receive appropriate relief through
arbitration because of the Agreement itself and its lack of
mutuality.

Legally Enforceable Contract

The Arkansas legislature has stated that “a written provision
to submit to arbitration any controversy thereafter arising between
the parties bound by the terms of the writing is valid, enforceable,
and irrevocable . . .” Ark. Code Ann. § 16-108-201(b). The Leg-
islature has further mandated “a written agreement to submit any
existing controversy to arbitration arising between the parties
bound by the terms of the writing is valid, enforceable, and irrev-
ocable, save upon such grounds as exist at law or in equity for the
revocation of any contract.” Ark. Code Ann. § 16-108-202(a).

This Court has addressed the enforceability of arbitration
agreements in the context of the check-cashing industry. Showme-
themoney Check Cashers, Inc. v. Williams, 342 Ark. 112,27 S.W.3d
361 (2000); EZ Cash Advance, Inc. v. Harris, 347 Ark. 132, 60
S.W.3d 436 (2001); Luebbers v. Money Store, 344 Ark. 232, 40
S.W.3d 745 (2001).

[12] In Showmethemoney Check Cashers, Inc. v. Williams, this
Court held that arbitration agreements will be enforced the same
as any other agreement. The court held that the essential elements
for an enforceable arbitration agreement are (1) competent parties,
(2) subject matter, (3) legal consideration, (4) mutual agreement
and (5) mutual obligation. Showmethemoney, supra. CIAFCA con-
tends that there can be little doubt that the agreements entered
into between them and appellees meet the Williams elements.
CIAFCA further asserts that both parties are bound to the agree-
ment by its own terms and may only pursue legal action if the
other party does not respond to the arbitration demand within ten
days of its receipt. Here, neither party made a written explanation
of their claim or demand for arbitration, as required by their
agreements; therefore, according to CIAFCA neither party is enti-
tled to pursue this matter in a judicial forum.
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[13-15] Specifically, the fact that the check casher had the
right to seek redress in a court of law, while the customer was
limited strictly to arbitration, demonstrated a lack of mutuality.
This court explained:

A contract to be enforceable must impose mutual obligations on
both of the parties thereto. The contract is based upon the
mutual promises made by the parties; and if the promise made by
either does not by its terms fix a real liability upon one party,
then such promise does not form a consideration for the promise
of the other party. “. . .[M]utuality of contract means that an
obligation must rest on each party to do or permit to be done
something in consideration of the act or promise of the other;
“that is, neither party is bound unless both are bound.” A con-
tract, therefore, which leaves it entirely optional with one of the
parties as to whether or not he will perform his promise would
not be binding on the other.

E-Z Cash Advance, Inc. v. Harris, supra; Showmethemoney, 342 Ark.
at 120, 27 S.W.3d at 366. Thus, under Arkansas law, mutuality
requires that the terms of the agreement impose real liability upon
both parties. Showmethemoney, supra; Townsend v. Standard Indus.,
Inc., 235 Ark. 951, 363 S.W.2d 535 (1962). There is no mutuality
of obligation where one party uses an arbitration agreement to
shield itself from litigation, while reserving to itself the ability to
pursue relief through the court system. See Showmethemoney,
supra.

In this case, the trial court properly ruled that the arbitration
agreements at issue are unenforceable. The Agreement employed
by CIAFCA allow the appellant at its option to exercise any of the
remedies listed in the “Consequences of Default” provision of the
Agreement. Within the Agreement, CIAFCA states:

CONSEQUENCES OF DEFAULT: Shotld you stop payment
on the Check or otherwise default under this Agreement, we
may, at our option, exercise any one of the following remedies:

(a) if payment is not made after written demand, we may go
to court and get a judgment against you for the then unpaid
amount of your obligation to us. In the event judgment is
entered in our favor, we may seek to collect this Jjudgment
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through all judicial means necessary, including attaching your
non-exempt property, or garnishing your wages:

(b) if we are advised by your bank or other financial institu-
tion that the Check was been altered, forged, stolen, obtained
through fraudulent or illegal means, negotiated without proper
legal authority, or represents the proceeds if illegal activity. If the
Check is returned to us by our bank for any of these reasons, we
may not release the Check without the consent of the proper
authority or other investigating law enforcement authority.

(c) if the check is returned Account Closed and Stop Pay-
ment, we may seek any and all criminal charges as prescribed by
State Law.

(d) any check returned unpaid by any payer financial institu-
tion shall be assessed a return check charge not to exceed $20.00.

(e) if this matter is placed with an attorney for collections of
any and all monies dues and owing Cash in a Flash Cash Advance
of Arkansas L.L.C. all reasonable costs and expenses of collection,
specifically included, but not limited to reasonable attorney fees,
court costs, and other damages, as set forth by the court, shall be
paid by the customer.

[16] Therefore, the Agreement contains inconsistent lan-
guage in the “Arbitration” provision and the “Consequences of
Default” provision. CIAFCA may, at its option, exercise any one
of the remedies listed in the default portion of the Agreement;
however, the appellees are bound to arbitration. Thus, the Agree-
ment lacks mutuality and cannot stand. We affirm the trial court.

Affirmed.

GLAZE, ]., not participating.



