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1. EVIDENCE —— ADMISSIBILITY ~— RELEVANT EVIDENCE DEFINED. —
All relevant evidence is admissible; relevant evidence is any evi-
dence having a tendency to make the existence of any fact that is of
consequence to the determination of the action more or less proba-
ble than it would be without the evidence [Ark. R. Evid. 402 &
401].

2. EVIDENCE ~— CREDIBILITY OF WITNESS ALWAYS IN ISSUE —
SCOPE OF CROSS-EXAMINATION EXTENDS TO MATTERS OF CREDI-
BILITY. — A witness’s credibility is always an issue, subject to attack
by any party, and the scope of cross-examination extends to matters
of credibility [Ark. R. Evid. 611]. )

3. TRIAL — CROSS-EXAMINATION — EXAMINER GIVEN WIDE LATI-
TUDE. — Cross-examination is the principal means by which the
believability of a witness and the truth of his testimony are tested;
the cross-examiner is not only permitted to delve into the witness’s
story to test the witness’s perceptions and memory, but the cross-
examiner has traditionally been allowed to impeach, i.e., discredit,
the witness.

4. CONSTITUTIONAL LAW — RIGHT TO CONFRONTATION — TWO
TYPES OF PROTECTION PROVIDED. — The sixth amendment to
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the United States Constitution and Art. 2, § 10, of the Arkansas
Constitution guarantee the right of an accused in a criminal prose-
cution to be confronted with the witnesses against him; the right of
confrontation provides two types of protection for a criminal
defendant, the right physically to face those who testify against
him, and the opportunity to conduct effective cross-examination.

TRIAL — CROSS-EXAMINATION — RIGHT NOT UNLIMITED. —
The right to cross-examine the prosecution’s witnesses is not
unlimited, and trial judges have wide latitude insofar as the Con-
frontation Clause is concerned to impose reasonable limits on such
cross—examination based on concerns about, among other things,
harassment, prejudice, confusien of issues, the witness’s safety, or
interrogation that is repetitive or only marginally relevant; the
Confrontation Clause guarantees an opportunity for effective cross-
examination, not cross-examination that is effective in whatever
way, and to whatever extent, the defense might wish.

EVIDENCE — APPELLANT WAS CHARGED WITH RAPE OF GIRL
WHO WAS LESS THAN FOURTEEN YEARS OLD —— STATEMENTS 4
THROUGH 8 HAD NO RELEVANCE TO CHARGE. — Where appel-

lant was charged under Ark. Code Ann. § 5-14-103(a) (Repl.
1997) with the rape of a girl who was less than fourteen years old,
and pursuant to Ark. Code Ann. §5-14-102(b) (Repl. 1997),
which specifically provided that when the criminality of conduct
depends on a child being below the age of fourteen years, it was
not a defense that the actor did not know the age of the child, or
reasonably believed the child to be fourteen years of age or older, it
was no defense that appellant did not know the victim’s age, or that
he reasonably believed her to be fourteen years of age or older, and
it was determined that of the six statements made by the victim that
appellant asked to pursue on cross-examination, statements 4
through 8, in which the girl allegedly told both appellant and
others that she was eighteen years old, had no relevance as to
whether appellant had sex with the girl when she was under four-
teen years of age.

EVIDENCE — TRIAL COURT PERMITTED APPELLANT TO EFFEC-
TIVELY CROSS-EXAMINE VICTIM ON STATEMENTS RELATING TO
CREDIBILITY — APPELLANT PROPERLY PROHIBITED FROM CON-
FUSING JURY BY GOING INTO COLLATERAL MATTERS. — Where
the trial judge allowed appellant to elicit testimony from the victim
showing that she admitted lying any time she got ready, and that
she specifically lied to her mother, the police, and the prosecutor,
the Confrontation Clause’s guarantee of an opportunity for effec-
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tive cross-examination was met; the trial court permitted appellant
to vigorously cross-examine the victim to show that she was a liar;
the victim’s statements 4 through 8, which the trial court had
refused to admit, did not pertain to the victim’s prior sexual con-
duct under the rape-shield statute, and were irrelevant to the issue
of whether appellant had sexual intercourse with the victim before
her fourteenth birthday, which was the only issue for the jury to
decide; in balancing the evidence under Ark. R. Evid. 403, the
trial court properly refused to allow appellant to confuse the jury
by going into matters that were collateral to the issue of the victim’s
age at the time appellant began having sex with her.

CRIMINAL LAW — RAPE-SHIELD STATUTE — BROADENED TO
EXCLUDE CERTAIN KINDS OF EVIDENCE. — The General Assem-
bly, in amending the rape-shield statute so that it prevented admis-
sion of evidence of a victim’s prior allegations of sexual conduct
with the defendant or any other person, which allegations the vic-
tim asserts to be true, or evidence offered by the defendant con-
cerning prior allegations of sexual conduct by the victim with the
defendant or any other person if the victim denies making the alle-
gations, expressed its intent to broaden the rape-shield law to
exclude both of these kinds of evidence [Ark. Code Ann. § 16-42-
101(b) (as amended by Act 943 of 1993)].

EVIDENCE — TRIAL COURT PROPERLY ENGAGED IN BALANCING
TEST & RULED EVIDENCE NOT RELEVANT — NO ABUSE OF DIS-
CRETION FOUND. — Where, at the in camera hearing, appellant
offered only the piece of paper on which he had listed the victim’s
statements to prove that she had told the hospital that another man
was the father of her baby, no other evidence was introduced at
trial to prove or disprove this statement, and there was no proof or
proffer of whether or not the victim would have confirmed or
denied the allegations, the proposed evidence did not fall under the
rape-shield statute; the trial court properly engaged in a Ark. R.
Evid. 403 balancing test, and concluded that the statement would
have been more prejudicial than probative of anything, especially
since the paternity of the baby was not at issue; this ruling was not
an abuse of the trial court’s discretion.

EVIDENCE — EVIDENCE OF VICTIM’S OTHER SEXUAL
ENCOUNTERS IRRELEVANT TO DETERMINATION OF WHETHER
SHE HAD SEX WITH APPELLANT BEFORE AGE OF FOURTEEN —
TRIAL COURT DID NOT ABUSE ITS DISCRETION IN EXCLUDING.
—- Because the victim’s relationship with another older man was
irrelevant to the question of her age when she began having sexual
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intercourse with appellant, the trial court did not abuse its discre-
tion in excluding testimony that pertained to it.

11. EVIDENCE — RAPE-SHIELD STATUTE APPLICABLE DURING SEN-

12.

13.

14.

TENCING — TRIAL COURT DID NOT ERR IN REFUSING TO PERMIT
INTRODUCTION OF EVIDENCE AT SENTENCING PHASE OF TRIAL.
— Where Ark. Code Ann. § 16-97-103 (Supp. 2001) made it clear
that the rape-shield law applied to sentencing as well as to the guilt
phase, and because the trial court had already conducted an in cam-
era hearing on admissibility of the evidence, there was no need to
conduct a second, identical hearing; the trial court did not fail to
exercise its discretion, and further it did not err in refusing to per-
mit appellant to introduce this evidence at the sentencing phase of
his trial.

CRIMINAL PROCEDURE — ACCUSED ABSENT WHEN SIGNIFICANT
STEP TAKEN IN HIS TRIAL — REVERSAL REQUIRED. — When a
significant step in the case is taken in an accused’s absence, the case
must be reversed if it appears that he has lost an advantage or has
been prejudiced by reason of a step taken in his absence; however,
where there is no possibility of prejudice, there is no reason for
requiring the presence of the defendant.

CRIMINAL PROCEDURE — FEDERAL RULES PROVIDE THAT
DEFENDANT MAY WAIVE HIS ABSOLUTE RIGHT TO BE PRESENT AT
EVERY STAGE OF TRIAL IF HE VOLUNTARILY ABSENTS HIMSELF —
GOVERNMENTAL PREROGATIVE TO PROCEED WITH TRIAL MAY
NOT BE DEFEATED BY CONDUCT OF ACCUSED THAT PREVENTS
TRIAL FROM GOING FORWARD. — Rule 43 of the Federal Rules
of Criminal Procedure provides that, although a defendant “shall be
present” at every stage of the trial, he may waive his absolute right
to be present if he voluntarily absents himself; this rule reflects the
long-standing rule recognized by the Supreme Court that where
the offense is not capital and the accused is not in custody, if, after
the trial has begun in his presence, he voluntarily absents himself,
this does not nullify what has been done or prevent the completion
of the trial, but instead operates as a waiver of his right to be pre-
sent and leaves the court free to proceed with the trial in like man-
ner and with like effect as if he were present; a defendant has no
right to interrupt the trial by his voluntary absence; the govern-
mental prerogative to proceed with a trial may not be defeated by
conduct of the accused that prevents the trial from going forward.
CONSTITUTIONAL LAW — RIGHT TO CONFRONTATION NOT VIO-
LATED — APPELLANT’S VOLUNTARY ABSENCE FROM HEARING DID
NOT RESULT IN PREJUDICE. — Where appellant acknowledged to
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his attorney that he knew he was supposed to be at the pretrial
rape-shield hearing and he had signed a notice that he would be
present, there were no witnesses called, appellant’s attorney did not
protest that appellant had any testimony to offer, and appellant’s
counsel offered to formally waive appellant’s presence, appellant’s
Sixth Amendment right to confront his accuser and his right to be
heard were not violated; he knew was supposed to be present at the
hearing, and he voluntarily chose not to be there; where appellant
was not prejudiced by his decision to be absent from the hearing,
he could not be heard to complain on appeal that his own choice
not to show up should result in reversal of his conviction.

15. APPEAL & ERROR — DEMONSTRATION OF PREJUDICIAL ERROR
— APPELLANT’S BURDEN. — It is the appellant’s burden to pro-
duce a record sufficient to demonstrate prejudicial error.

16.  APPEAL & ERROR -— REVERSAL — NOT DONE IN ABSENCE OF
PREJUDICE. — The supreme court will not reverse in the absence
of prejudice.

17. APPEAL & ERROR — APPELLANT PAILED TO MEET BURDEN OF
SHOWING PREJUDICE —— NO REVERSIBLE ERROR FOUND. ——
Where appellant argued that the trial court erred in sustaining the
prosecutor’s objection to a portion of defense counsel’s closing
argument, but the transcript did not contain the remainder of
appellant’s closing argument, so it was not possible to determine
whether the trial court had admonished the jury to disregard any-
thing that defense counsel had said, nor could the supreme court
determine, without the remaining portion of appellant’s closing
argument, whether defense counsel was able to otherwise continue
as he saw fit, appellant failed to meet his burden of producing a
record sufficient to demonstrate prejudicial error.

Appeal from Pulaski Circuit Court; Marion A. Humphrey,
Judge; affirmed.

John Wesley Hall, Jr., for appellant.

Mark Pryor, Att’y Gen., by: Brad Newman, Ass’t Att’'y Gen.,
for appellee. :

oM GLAzE, Justice. Appellant Danny J. Ridling was
charged under Ark. Code Ann. § 5-14-103(a) (Repl.
1997) with the rape of a girl (Kimberly) who was less than four-
teen years old. He was originally charged with carnal abuse, but
the State upgraded the offense when the girl informed the prose-
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cutor that the incidents of sexual intercourse commenced earlier
than she had originally revealed. It is undisputed that before
Ridling was charged, Kimberly was pregnant and had given birth
on March 19, 1997, to a child that Ridling later acknowledged to
be his. The child was born approximately nine months after
Kimberly’s fourteenth birthday. Kimberly stopped seeing Ridling
just after her fourteenth birthday. At a jury trial, Ridling was
convicted of the rape charge and sentenced to 420 months in
prison.

Ridling raises three points for reversal, the first of which is his
argument that the trial court erred in excluding allegedly false
statements, made by Kimberly, under the rape-shield statute, Ark.
Code Ann. § 16-42-101 (Repl. 1999). Subsection (b) of 16-42- -
101 provides in pertinent part as follows:

In any criminal prosecution under § 5-14-103 through § 5-14-
110, or for criminal attempt to commit, criminal solicitation to
commit, or criminal conspiracy to commit an offense defined in
any of those sections, opinion evidence, reputation evidence, or
evidence of specific instances of the victim’s prior sexual conduct with the
defendant or any other person, evidence of a victim’s prior allega-
tions of sexual conduct with the defendant or any other person
which allegations the victim asserts to be true, or evidence
offered by the defendant concerning prior allegations of sexual
conduct by the victim with the defendant or any other person if
the victim denies making the allegations is not admissible by the
defendant, either through direct examination of any defense witness or
through cross-examination of the victim or other prosecution witness, to
attack the credibility of the victim, to prove consent or any other defense,
or for any other purpose. (Emphasis added.)

Notwithstanding the prohibition in subsection (b) above,
subsection (c) of § 16-42-101 provides that evidence directly per-
taining to the act upon which the prosecution is based or evidence
of the victim’s sexual conduct with the defendant or any other
person may be admitted at the trial if the relevancy of the evidence
is determined in the following manner:

(1) A written motion shall be filed by the defendant with
the court at any time prior to the time the defense rests stating
that the defendant has an offer of relevant evidence prohibited by
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subsection (b) of this section and the purpose for which the evi-
dence is believed relevant;

(2)(A) A hearing on the motion shall be held in camera no
later than three (3) days before the trial is scheduled to begin, or
at such later time-as the court may for good cause permit.

(B) A written record shall be made of the in camera hearing
and shall be furnished to the Arkansas Supreme Court on appeal.

(C) If, following the hearing, the court determines that the offered
proof is relevant to a fact in issue, and that its probative value outweighs
its inflammatory or prejudicial nature, the court shall make a written
order stating what evidence, if any, may be introduced by the defendant
and the nature of the questions to be permitted in accordance with the
applicable rules of evidence[.] (Emphasis added.)

* % ok

In the instant case, Ridling requested an in camera hearing
where he proffered nine statements attributed to Kimberly. The
trial judge found three of these statements to be relevant, and at
trial, he allowed Ridling to cross examine Kimberly regarding
them.! These statements, or “areas of inquiry” as characterized by
Ridling, were:

(1) She told the police that she was fourteen years old when
she started having sex with the defendant.

(2) She told [deputy prosecuting attorney] John Hout that
she was twelve years old when she first had sex with the
defendant.

(3) She testified in Sixth Division Chancery that she was
eleven years old when she first had sex with the defendant.

The six remaining statements attributed to Kimberly that the
trial judge ruled inadmissible are the following;

(4) She told Michael Loftin, Sr., she was eighteen years old.

(5) She told Billy Owens (Ridling’s roommate) that she was
eighteen years old.

(6) She told Daniel Ridling (Ridling’s son) that she was
playing college basketball. '

(7) She told Ridling that she was eighteen years old.

1 The prosecuting attorney conceded these three statements of Kimberly were
admissible.
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(8) She told Chris Ridling (Ridling’s other son) that she was
eighteen years old and getting ready to play college basketball.

(9) She told the hospital that the father of her child was
Michael Lofton, Jr.

At the pretrial hearing, the prosecuting attorney objected to state-
ments 4 through 8 because what age Ridling believed Kimberly to
be was completely irrelevant to the offense. The prosecutor cited
Ark. Code Ann. § 5-14-102(b) (Repl. 1997), which specifically
provides that “[wlhen the criminality of conduct depends on a
child being below the age of fourteen (14) years, it is no defense
that the actor did not know the age of the child, or reasonably
believed the child to be fourteen (14) years of age or older.”
Defense counsel conceded that Ridling’s belief as to Kimberly’s
age was not relevant to the rape charge, but argued the six
excluded statements went “towards this young woman’s credibility
and her propensity for (lack of) truthfulness.” In support of these
arguments, counsel, in part, relies on the case of West v. State, 290
Ark. 329, 719 S.W.2d 684 (1986), reh’g denied 290 Ark. 340-A,
722 S.W.2d 284 (1987). We believe the trial court ruled correctly
in excluding the six statements proffered by Ridling.

[1-3] On appeal, Ridling first relies on the case of Fowler v.
State, 339 Ark. 207, 5 S.W.3d 10 (1999), where this court, citing
Ark. R. Evid. 402, stated the general rule that all relevant evi-
dence is admissible. The court further set out the definition of
relevant evidence as “any evidence having a tendency to make the
existence of any fact that is of consequence to the determination
of the action more or less probable than it would be without the
evidence.” Ark. R. Evid. 401. The court also stated a witness’s
credibility is always an issue, subject to attack by any party, and the
scope of cross-examination extends to matters of credibility. Ark.
R. Evid. 611. The Fowler court cited Davis v. Alaska, 415 U.S.
308 (1974), for the following proposition:

Cross-examination is the principal means by which the believa-

“bility of a witness and the truth of his testimony are tested . . . .
The cross-examiner is not only permitted to delve into the [wit-
ness’s] story to test the [witness’s] perceptions and memory, but
the cross-examiner has traditionally been allowed to impeach,
i.e., discredit, the witness.
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[4] In Bowden v. State, 301 Ark. 303, 783 S.W.2d 842
(1990), this court relied on Delaware v. Fensterer, 474 U.S. 15
(1985), in stating the following: ‘

The sixth amendment to the United States Constitution and
Art. 2, § 10 of the Arkansas Constitution guarantee the right of
an accused in a criminal prosecution to be confronted with the
witnesses against him. The right of confrontation provides two
types of protection for a criminal defendant: the right physically
to face those who testify against him and the opportunity to con-
duct effective cross-examination.

[5] However, the Bowden court went on to say that the
right to cross-examine the prosecution’s witnesses is not unlim-
ited, and that trial judges have wide latitude insofar as the Con-
frontation Clause is concerned “to impose reasonable limits on
such cross-examination based on concerns about, among other
things, harassment, prejudice, confusion of issues, the witness’s
safety, or interrogation that is repetitive or only marginally rele-
vant.” The court added that the Confrontation Clause “guaran-
tees an opportunity for effective cross-examination, not cross-
examination that is effective in whatever way, and to whatever
extent, the defense might wish. Id.

[6] Keeping the above-established principles in mind, we
first note that we agree with the trial court, and the State on
appeal, that the core issue to be decided in this part of Ridling’s
argument is whether Ridling had sexual intercourse with
Kimberly when she was under fourteen years of age. It is also
clear that it was no defense that Ridling did not know Kimberly’s
age, or that he reasonably believed Kimberly to be fourteen years
of age or older. See § 5-14-102(b). Turning to the six statements
Ridling asked to pursue on cross-examination of Kimberly, state-
ments 4 through 8 had no relevance as to whether Ridling had sex
with Kimberly when she was under fourteen years of age. Cer-
tainly, even if he had been apprised that she told the other men
that she was over the age of fourteen, such knowledge would be of
no benefit to his defense in light of § 5-14-102(b). We now turn
to the State’s case against Ridling before the trial court, so we can
evaluate the probative and prejudicial value of that evidence and
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Ridling’s proffered statements when considering the trial court’s
ruling in this case.

Kimberly was the only witness to testify at trial. Kimberly
testified that she first met Ridling at Baring Cross Park in North
Little Rock, as she was watching her brother and some friends
playing basketball. Ridling approached Kimberly and her friend
and asked if they would like to come to his house to see some
paintings and drawings; the girls declined to go. A few weeks
later, Kimberly was roller skating to the store to buy candy when
Ridling again approached her and asked if she wanted to see some
of his new paintings; this time, because she was by herself,
Kimberly agreed. When they arrived at his home, they sat on his
bed, and he showed her some paintings; he then told her she was
pretty and started touching her face and kissing her. They then
had sex that day. Kimberly did not tell anyone what had hap-
pened. She testified that she was eleven and in sixth grade at the
time. Kimberly next saw Ridling about a year later, in the sum-
mer of 1996. She saw him on the street a few times, and he did
not say anything to her, but a few weeks later, he spoke and asked
if she wanted to see some new paintings and a t-shirt he had
designed. She went to his house, but “nothing happened that
time.” Ridling asked her to come back, and the next time she
went back to his house, they had sex. She continued going to his
house for about a year or a year and a half. Kimberly stated that
she was fourteen when she stopped seeing Ridling, and that he
had given her a gift for her fourteenth birthday. She found out
that she was pregnant during the summer between the eighth and
ninth grade, and she gave birth in March of 1997.

Kimberly stated that she did not tell anyone about her rela-
tionship with Ridling for a long time, and when she did finally
speak to the police, she told them that she was fourteen when she
started her relationship with Ridling because she was scared and
ashamed. During her first interview with the prosecutor, John
Hout, she also told Hout that she was fourteen. The next time
she saw Hout, she spoke with him alone, and she told him that she
was eleven when she first had sex with Ridling. She also testified
in a chancery court proceeding that she was eleven when the rela-
tionship began.
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On cross-examination, Kimberly conceded that she had ini-
tially lied to the police, to her mother, and to the prosecutor, but
said that, at the time, she was still talking with Ridling and that
they had plans to get married and move to Memphis; she was
protecting him, she claimed. She claimed that the only people she
ever told about being under fourteen were the prosecutor and her
parents. She acknowledged that she did not tell anyone that she
was under fourteen until John Hout came to her and started push-
ing her for more information. She also noted that she knew
before she came into court the day of trial that the issue of how
old she was at the time was going to be an issue; she admitted that
she said she was fourteen initially and had changed her story, but
asserted that she had been protecting Ridling at first.

When questioned about when she became pregnant,
Kimberly agreed that she told her doctor that her last menstrual
period had started on June 21, 1996, which was two days before
her fourteenth birthday. She stated that she had the baby when
she was fourteen, in March of 1997, and that the child was not
conceived when she was fourteen.

On redirect, Kimberly asserted again that she was eleven
when she began her relationship with Ridling, and that the day
the baby was conceived was not the first time she had had sex with
him. She acknowledged that she had lied at first, but said it was
because she was young, ashamed, and scared to say that she had
been with a fifty-year-old man. She claimed she and Ridling had
discussed what they would do “if anything ever came up to where

. . I got pregnant or anything, to say I was fourteen so he
wouldn’t get in trouble [and] I wouldn’t get in trouble.” At the
end of her testimony, she agreed that she had lied to her mother,
to the police, and to the prosecutor, but said that she was telling
the truth that day because she was under oath. Kimberly con-
cluded, “I can lie any time I get ready to.”

[7} Again, with regard to the statements 4 through 8, those
statements do not pertain to Kimberly’s prior sexual conduct
under the rape-shield statute, and were irrelevant to the issue of
whether Ridling had sexual intercourse with Kimberly before her
fourteenth birthday, which was the only issue for the jury to
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decide. The trial judge allowed Ridling to elicit testimony from
Kimberly showing that she admitted lying any time she got ready,
and that she specifically lied to her mother, the police, and the
prosecutor. As already discussed, the Confrontation Clause guar-
antees an opportunity for effective cross-examination, and here
the trial court permitted Ridling to vigorously cross-examine
Kimberly to show she was a liar. However, in balancing the evi-
dence under Ark. R. Evid. 403, the trial court did not allow
Ridling to confuse the jury by going into matters that were collat-
eral to the issue of Kimberly’s age at the time Ridling began hav-
ing sex with her. See Evans v. State, 317 Ark. 532, 878 S.W.2d
750 (1994) (when consent is not an issue, the trial court did not
abuse its discretion by disallowing evidence of matters that were
“entirely collateral” to the issue of sexual relations between this
victim and the accused under Ark. R. Evid. 403).

Ridling further argues that the trial court should have per-
mitted him to question Kimberly about her allegations of sex
involving Michael Lofton, Jr. When she went to the hospital to
give birth, Kimberly named Lofton, Jr., as the father of her baby.
However, she later admitted that she had never had sex with Lof-
ton, Jr., but instead had engaged in sexual intercourse with
Michael Lofton, Sr. Ridling cites West, 290 Ark. 329, 719
S.W.2d 684, in support of his argument that evidence of similar
allegations that are later admitted or proven to be false are not
“sexual contact” as defined by the rape-shield statute, and such
evidence is therefore not excluded under the statute.

[8] After this court’s decision in West, however, the Gen-
eral Assembly amended the rape-shield statute so that it prevented
admission of “evidence of a victim’s prior allegations of sexual
conduct with the defendant or any other person which allegations
the victim asserts to be true, or evidence offered by the defendant
concerning prior allegations of sexual conduct by the victim with
the defendant or any other person if the victim denies making the
allegations[.]” Ark. Code Ann. § 16-42-101(b) (as amended by
Act 943 of 1993). In Booker v. State, 334 Ark. 434, 976 S.W.2d
918 (1998), this court noted that the General Assembly had
expressed its intent to broaden the rape-shield law to exclude both
of these kinds of evidence. The Booker court further pointed out
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that, at a pretrial hearing, no evidence was presented to show that
‘the victim’s prior allegation of rape was true, nor was there evi-
dence provided that she denied having made the prior allegation.
Consequently, the rape-shield statute as amended did not apply to
defendant Booker’s situation. Booker, 334 Ark. at 438. Thus, this
court held that the trial court did not abuse its discretion in its
Ark. R. Evid. 403 analysis or in its ruling that, if Booker’s proffer
was admitted, it would be unfairly prejudicial and misleading. Id.

[91 The same is true in the present case. At the in camera
hearing, Ridling offered only the piece of paper in which he listed
Kimberly’s statements to prove that she told the hospital that
Michael Lofton, Jr. was the father of her baby; no other evidence
was introduced at trial to prove or disprove this statement. In fact,
the only exhibit in the record dealing with the baby’s paternity
was the joint stipulation that Ridling was the father. In addition
to the fact that there was no proof as to whether or not Kimberly
actually made this claim, there was also no proof or proffer of
whether or not Kimberly would have confirmed or denied the
allegations. Thus, as in Booker, the proposed evidence did not fall
under the rape-shield statute; the trial court properly engaged in a
403 balancing test, and concluded that the statement would have
been more prejudicial than probative of anything, especially since
the paternity of the baby was not at issue. This ruling was not an
abuse of the trial court’s discretion.

In a sub-point, Ridling argues that the trial court should have
permitted him to introduce Kimberly’s testimony in the carnal
abuse case against Michael Lofton, Sr., and he asserts that he was
denied the opportunity to cross-examine her on this issue. Such
cross-examination, Ridling claims, could have permitted him to
challenge Kimberly’s credibility and point out that she may have
been mistaken about the time frame in which she was having sex
with Ridling. “Essentially, she would have had to have agreed
that she was having sex with both grown men in the same time
frame,” he asserts.

Ridling cites Hubbard v. State, 271 Ark. 937, 611 S.W.2d 526
(1981), for the proposition that evidence of sexual contact
between the victim and a third party can be admissible where it
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occurs in close proximity of time and location, in that it bears on
material elements of the offense; he claims that evidence of
Kimberly’s relationship with Lofton, Sr., “bears on the issue of
whether it was Lofton, Sr. or [Ridling] that had sexual contact
with the victim before she turned fourteen years old.”

[10] It is difficult to understand what relevance Kimberly’s
other sexual encounters have to do with whether Ridling was hav-
ing sex with her before her fourteenth birthday. Unfortunately,
the fact that she was having sex with one older man does not
prevent her from having sex with a second older man at the same
time. Evidence that she was having sex with Lofton, Sr., there-
fore, could not have been relevant to the jury’s determination of
whether or not she was having sex with Ridling before reaching
the age of fourteen. The judge ruled that such evidence could be
admissible if Kimberly claimed she was a virgin when she began
her relationship with Ridling, but the State never pursued this
theory, and such evidence was never presented. Because
Kimberly’s relationship with Lofton, Sr. was irrelevant to the
question of Kimberly’s age when she began having sexual inter-
course with Ridling, the trial court did not abuse its discretion in
excluding it.

Finally, Ridling argues that he should have been permitted to
introduce the above evidence during sentencing. The trial court
denied his request to question Kimberly about her statements on
the grounds that the rape-shield statute also applies during sen-
tencing. Ridling asserts in his brief that he should have been
allowed to introduce his proffered testimony “to show lack of any
substantial harm to [Kimberly]. She may have been [age twelve
to fourteen] when this was going on with Ridling, but she was
sexually active with others of her own choosing and holding her-
self out to everyone to be an adult, and Lofton, Sr., was also con-
victed of having sex with her. A jury could easily have found that
[Ridling] should have been sentenced to something less than the
thirty-five years and that is his substantial prejudice.” He con-
cludes that the trial judge’s failure to make a separate determina-
tion of the admissibility of this evidence at sentencing amounted
to a failure to exercise discretion.
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[11] Ark. Code Ann. § 16-97-103 (Supp. 2001), dealing
with evidence admissible during sentencing, provides as follows:

Evidence relevant to sentencing by either the court or a jury
may include, but is not limited to, the following, provided no evi-
dence shall be construed under this section as overriding the rape-shield
statute, § 16-42-101[.]

Thus, it is clear that the rape-shield law applies to sentencing as
well as to the guilt phase, and because the trial court had already
conducted an in camera hearing on the admissibility of the evi-
dence, there was no need to conduct a second, identical hearing.
The trial court did not fail to exercise its discretion, and further
did not err in refusing to permit Ridling to introduce this evi-
dence at the sentencing phase of his trial.

In his second major point for reversal, Ridling contends that
the trial court erred in proceeding without Ridling’s presence at
the rape-shield hearing. He cites the case of Bell v. State, 296 Ark.
458, 757 S.W.2d 937 (1988), which quoted from Kentucky v.
Stincer, 479 U.S. 1303 (1986), the rule that a defendant is guaran-
teed the right to be present at any stage of the criminal proceeding
that is critical to the outcome if his presence would contribute to
the fairness of the procedure. Ridling argues that, while he
absented himself from the rape-shield hearing by failing to attend
after receiving notice, it was error to proceed without him because
it was a “critical stage” in the proceeding against him.

[12] When a significant step in the case is taken in an
accused’s absence, the case must be reversed, if it appears that he
has lost an advantage or has been prejudiced by reason of a step
taken in his absence. Bell, 296 Ark. at 465. The reason for the
rule is to secure to the accused a full and adequate defense at his
trial. Where there is no possibility of prejudice, however, there is
no reason for requiring the presence of the defendant. Id. at 465-
66. The Bell court applied this harmless-error rule when the
defendant “had an absolute right to demand to be present at the
hearings on his [pretrial] motions, but did not do so.” Id. at 467.
This court has also held that a defendant had waived his presence
at trial when he admitted that he overslept. See Reece v. State, 325
Ark. 465, 928 S.W.2d 334 (1996).
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[13] Before leaving this point, we merely note that the
Federal Rules of Criminal Procedure provide that, although a
defendant “shall be present” at every stage of the trial, he may
waive his absolute right to be present if he voluntarily absents
himself. Fed. R. Crim. P. 43. The Supreme Court, in Taylor v.
United States, 414 U.S. 17 (1973), pointed out that this rule
“reflects the long-standing rule recognized by this Court in Diaz
v. United States, 223 U.S. 442 (1912),” which states as follows:

[W]here the offense is not capital and the accused is not in cus-
tody, the prevailing rule has been, that if, after the trial has begun
in his presence, he voluntarily absents himself, this does not nul-
lify what has been done or prevent the completion of the trial,
but, on the contrary, operates as a waiver of his right to be pre-
sent and leaves the court free to proceed with the trial in like
manner and with like effect as if he were present.

The Taylor Court further stated that a defendant has “no right to
interrupt the trial by his voluntary absence. . . . The right at issue
is the right to be present, and the question becomes whether that
right was effectively waived by his voluntary absence.” Id. at 20.
The Court concluded that the right was waived, pointing out the
“governmental prerogative to proceed with a trial may not be
defeated by conduct of the accused that prevents the trial from
going forward.” Id. (quoting Illinois v. Allen, 397 U.S. 337 (1970)
(Brennan, J., concurring)).

[14] Thus, if a defendant may waive his right to be present
at the trial itself, then surely he can be said to have waived his right
to be present at a pretrial hearing, especially in the instant case,
when Ridling acknowledged to his attorney that Ridling knew he
was supposed to be there and signed a notice that he would be
present. Further supporting this conclusion is the fact that there
were no witnesses called, and his attorney did not protest that
Ridling had any testimony to offer; Ridling’s Sixth Amendment
right to confront his accuser and his right to be heard were thus
not violated. Ridling’s counsel, in fact, even offered to formally
waive Ridling’s presence, and it was counsel who plunged ahead
with the merits of the hearing even before the trial judge ruled on
whether or not Ridling had to be there. Ridling knew he was
supposed to be present at the hearing, and he voluntarily chose
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not to be there. It seems clear that Ridling was not prejudiced by
his decision to be absent from the hearing, and he should not be
heard to complain on appeal that his own choice not to show up
should result in the reversal of his conviction. See, e.g., Lee v.
State, 343 Ark. 702, 38 S.W.3d 334 (2001).

In his final point, Ridling argues that the trial court erred in
sustaining the prosecutor’s objection to a portion of defense coun-
sel’s closing argument, as follows:

DEereNseE CoUNsEL: I'm just telling you she hasn’t proven it.
She’s lying. I tell you what. I’'m wondering what she’s going to
do when she has to tell her son ten years from now when he gets
older that he put her [sic] daddy in prison cause she was lying.

ProsecuTor: Objection, your Honor. . . . This is the sec-
ond time Mr. James has mentioned prison in his closing argu-
ment, your Honor, and the jury is. . .

THE CourT: Mentioned what?

ProsecuToRr: Prison in his closing argument. And they
are not to consider punishment at this stage.

THe CourT: Sustained.

Citing Lee v. State, 297 Ark. 421, 762 S.W.2d 790 (1989),
Ridling submits that an objection not made until the second refer-
ence is not timely, and, therefore, waived by the State. Ridling
says that he was entitled to get prison before the jury in the guilt-
innocence phase, which he did, and it was too late to object. He
further posits that defense counsel was free to argue his case as he
saw fit, and this was denied him.

[15] Even if the trial court erred in sustaining the State’s
belated objection, it was Ridling’s burden, as appellant, to produce
a record sufficient to demonstrate prejudicial error. See Coulter v.
State, 343 Ark. 22, 31 S.W.2d 826 (2000). He simply fails to do
50.

[16, 17] We first note that the transcript does not contain
the remainder of Ridling’s closing argument, so it is not possible
to determine whether the trial court admonished the jury to dis-
regard anything that defense counsel said, and from argument
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made by Ridling and the State, defense counsel referenced the
prison remarks twice before any objection was made. In addition,
without the remaining portion of Ridling’s closing argument, we
cannot determine whether defense counsel was able to otherwise
continue as he saw fit. He certainly fails in this appeal to point to
the record and demonstrate how he was prejudiced, and this court
will not reverse in the absence of prejudice. See Ramaker v. State,
345 Ark. 225, 46b S.W.3d 519 (2001); Bledsoe v. State, 344 Ark.
86, 39 S.W.2d 760 (2001). In sum, we hold that Ridling fails to

show the trial court committed reversible error.

For the reasons above, we affirm.




