136 [345

J.E. MERIT CONSTRUCTORS, INC. » Louise COOPER
01-1%94 44 S.W.3d 336

Supreme Court of Arkansas
Opinion delivered May 31, 2001

1. MOTIONS — DIRECTED VERDICT — STANDARD OF REVIEW FOR
DENIAL. — When reviewing a denial of a motion for directed
verdict, the supreme court determines whether the jury verdict was
supported by substantial evidence; the court reviews the evidence
and all reasonable inferences arising therefrom in the light most
favorable to the party on whose behalf judgment was entered, and
when evidence and inferences create a jury question, the supreme
court will determine that the trial court properly denied the
defendant’s motion for directed verdict.

2. TORTS — PRIMA FACIE CASE — HOW ESTABLISHED. — To establish a
prima facie case in tort, a plaintiff must show that damages were
sustained, that the defendant was negligent, and that such negli-
gence was a proximate cause of the damages.

3. TORTS — PRIMA FACIE CASE — EVIDENCE SUFFICIENT TO ESTAB-
LISH. — Where the supreme court determined that there was
sufficient evidence of appellee’s damages, appellant’s negligence,
and the link between the two, a prima fade case in tort was
established.

4. EVIDENCE — RESOLUTION OF FACTUAL ISSUES — JURY’S EINDING
UPHELD IF SUPPORTED BY SUBSTANTIAL EVIDENCE. — The resolution
of factual issues is a question for the jury, and the supreme court
will uphold a jury’s findings if there is any substantial evidence to
support them.

5. EVIDENCE — EVIDENCE SUFFICIENT TO SHOW THAT APPELLANT SUF- -
FERED MENTAL ANGUISH & MEDICAL EXPENSES — DIRECTED-VER-
DICT MOTION PROPERLY DENIED. — Where appellee testified as to
her pain and the procedures that she had to endure to gain relief
from that pain, an anesthesiologist and pain-management specialist
stated that appellee suffered from “atypical trigeminal neuralgia,”
which would be consistent with having sustained a blunt trauma,
and that she would require cryo-freeze procedures well into the
future, a neurosurgeon indicated that no surgical procedures could
help her pain in the long run, and a third doctor had treated
appellee with trigger point injections that only gave her partial
relief, the jury, upon being presented with this substantial evi-
dence, properly concluded that appellee had suffered mental
anguish, and would continue to incur medical expenses in the
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future; therefore, the trial court did not err in denying appellant’s
motion for directed verdict.

EVIDENCE — ADMISSIBILITY — WHEN TRIAL COURT REVERSED. —
Questions regarding admissibility of evidence are matters entirely
within the trial court’s discretion, and such matters will not be
reversed absent an abuse of that discretion; the supreme court will
not reverse in the absence of prejudice.

EVIDENCE — ADMISSION OF PHOTOGRAPHS — FIRST QUESTION. —
The first question upon the introduction of photographs, as with
all evidence, is whether they are relevant.

EVIDENCE — NO ABUSE OF DISCRETION IN TRIAL COURT’S REFUSAL
TO ADMIT PHOTOGRAPHS — NO PREJUDICE SHOWN. — Where the
photographs of the bush hog were taken over five years after the
date of the accident, the machine had been sandblasted and painted
at some time during those years, there was no proof that it was the
same bush hog other than testimony by a supervisor who worked
for appellant, and correctness of portrayal of the subject was called
into question, the question of admissibility of the photographs was
squarely within the trial court’s discretion, and given the circum-
stances, the trial court did not abuse its discretion by refusing to
admit them; appellant was even permitted to show the photographs
to witnesses during their testimony; thus, the supreme court was
unable to determine how appellant was prejudiced by the trial
court’s ruling.

APPEAL & ERROR — ARGUMENT MADE WITHOUT CITATION TO
AUTHORITY — NOT ADDRESSED ON APPEAL. — Arguments not
supported with any citation to authority will not be addressed on
appeal.

EVIDENCE — VIDEOTAPE — WHEN ADMISSIBLE. — A videotape is
admissible and not prejudicial if it is relevant and helpful to the jury.
EVIDENCE ~— VIDEOTAPE DEMONSTRATED APPELLEE’S DAMAGES —
ADMISSION NOT ABUSE OF DISCRETION. — Where a doctor testified
that appellee would have to undergo the treatments indefinitely in
order to remain pain free, the jury was aided in understanding the
doctor’s explanation by watching the video depicting the proce-
dure, the video showed in graphic detail what appellee had under-
gone in support of her damage-element claim of pain and suffer-
ing, and its intent was to demonstrate to the jury what appellee’s
damages were, the trial judge did not abuse his discretion in
allowing the videotape into evidence.

EVIDENCE — STATEMENTS MADE DURING SETTLEMENT NEGOTIA-
TIONS INADMISSIBLE — TRIAL COURT PROPERLY PROHIBITED USE OF
STATEMENTS. — The trial court did not err in prohibiting appellant
from using prior statements, which had been made by appellee in
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an effort to settle her claim with appellant, for impeachment pur-
poses; statements made in connection with settlement negotiations
are inadmissible.

APPEAL & ERROR — NO OBJECTION MADE AT TRIAL — ARGUMENT
NOT PRESERVED FOR REVIEW. — Where appellant made no objec-
tion at the conclusion of the remarks, nor did it move for mistrial,
appellant’s argument was not preserved for review.

MISTRIAL — EXTREME REMEDY — WHEN GRANTED. — Mistrial is a
drastic remedy that should only be granted (1) when there has been
error so prejudicial that justice could not be served by continuing
the trial or (2) when the fundamental fairness of the trial has been
manifestly affected; the trial court has wide discretion in granting
or denying a motion for mistrial, and that decision will not be
disturtbed on appeal absent an abuse of discretion or manifest
prejudice to the movant.

MISTRIAL — INSURANCE REFERENCES MEANT AS ILLUSTRATIONS
DURING CLOSING ARGUMENT — TRIAL COURT’S REFUSAL TO GRANT
MISTRIAL NOT ABUSE OF DISCRETION. — Given the fact that the
insurance references made by appellee’s counsel during closing
argument and objected to by appellant were not intended to draw
attention to either partys’ insurance coverage, but were instead
mere illustrations drawn by counsel during his closing arguments,
the trial court’s refusal to grant a mistrial did not reflect an abuse of
discretion.

TRIAL — CROSS-EXAMINATION — EXAMINER GIVEN WIDE LATI-
TUDE. — The supreme court had traditionally taken the view that
the cross-examiner should be given wide latitude because cross-
examination is the means by which to test the truth of the witness’s
testimony and credibility.

EVIDENCE ~— TRIAL COURT GIVEN WIDE DISCRETION — WHEN
REVERSED. — The trial court is given wide discretion in eviden-
tiary rulings, and the supreme court will not reverse unless the trial
court has abused its discretion.

EVIDENCE — ARK. R. EVID. 703 — EXPERT MUST BE ALLOWED TO
DISCLOSE FACTUAL BASIS FOR OPINION. — Under Ark. R. Evid.
703, an expert must be allowed to disclose to the trier of fact the
factual basis for his opinion because the opinion would otherwise
be left unsupported, and the trier of fact would be left with little if
any means of evaluating its correctness.

EVIDENCE — UTILIZING TREATING PHYSICIAN’S RECORDS IN CROSS-
EXAMINATION OF APPELLANT’S EXPERT VALID TO TEST CREDIBILITY
OF HIS CONCLUSIONS — TRIAL COURT DID NOT ABUSE DISCRETION
IN ALLOWING. — In utilizing the treating physician’s records in
cross-examination of appellant’s expert, appellee engaged in valid
cross-examination to test the credibility of the expert’s conclusions,
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and she was also afforded the opportunity to examine the factual
basis for his expert opinion; the trial court did not abuse its discre-
tion in permitting this line of questioning.

EVIDENCE — RELEVANT EVIDENCE — WHEN TRIAL COURT MAY
EXCLUDE. — Arkansas Rule of Evidence 403 permits a trial court
to exclude relevant evidence if its probative value is substantially
outweighed by considerations of needless presentation of cumula-
tive evidence; this weighing is left to the trial court’s sound discre-
tion and will not be reversed absent a showing of manifest abuse.
EVIDENCE — INTRODUCTION OF MEDICAL REPORT WOQULD HAVE

- BEEN CUMULATIVE — EXCLUSION BY TRIAL COURT NOT ABUSE OF

22.

23.

24.

25.

26.

27.

DISCRETION. — Where the trial court, upon weighing the relevant
interests, concluded that introduction of the actual report, in addi-
tion to testimony by appellant’s expert that detailed the informa-
tion contained in the report, would have been unnecessarily cumu-
lative, its decision was not an abuse of discretion.

APPEAL & ERROR — TIMELY OBJECTION NOT MADE — ARGUMENT
REJECTED. — Where appellant did not raise a timely objection to
the witness’s qualifications to testify as an expert, appellant’s asser-
tion of error was rejected.

APPEAL & ERROR — PRESERVATION OF ISSUE — SPECIFIC OBJEC-
TION NECESSARY. — A specific objection is necessary in order to
preserve an issue on appeal.

APPEAL & ERROR — TIMELY OBJECTION NOT MADE — ARGUMENT
REJECTED. — Where appellant did not raise a timely objection to
the witness’s testimony, appellant’s assertion of error was rejected.
EVIDENCE — TESTIMONY OBJECTED TO NOT CENTRAL OR RELE-
VANT — ARGUMENT REJECTED. — Appellant’s argument that the
court erred in allowing the witness to testify that it was negligent to
operate the bush hog without warning cones or flags was rejected;
because the ultimate issue was whether appellant was negligent
because of its failure to operate the bush hog without chains or
protective skirting, and whether that negligence caused appellee’s
injuries, the issue of warning flags or cones was not central or
relevant.

JURY — INSTRUCTIONS — PRESUMPTION THAT JURY OBEYED. —
Absent evidence to the contrary, there is a presumption that the
jury has obeyed its instructions.

JURY ~— PROPERLY INSTRUCTED AS TO CALCULATION OF DAM-
AGES — JURY PRESUMED TO HAVE FOLLOWED INSTRUCTIONS. —
Where the jury was properly instructed to reduce any amount it
awarded for future medical expenses to compensate for the reason-
able earning power of money, the jury was presumed to have
followed those instructions.
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28 DAMAGES — AWARD OF FUTURE MEDICAL EXPENSES — SUPPORTED
BY EVIDENCE. — Where appellee offered testimony of a physician,
who stated that his fee for a cryo-freeze procedure was currently
$760, and he estimated that appellee would have to receive this
procedure approximately four times per year, there was evidence to
support appellee’s request for, and the jury’s award of, future medi-
cal expenses.

29. JURY — VERDICT RENDERED ON GENERAL VERDICT FORM —
COURT SHOULD NOT SPECULATE AS TO BASIS FOR VERDICT. —

* When a verdict is rendered on a general verdict form, it is an
indivisible entity, and the supreme court should not speculate as to
the basis for a jury’s verdict.

30. JURY — DAMAGES AWARDED ON GENERAL VERDICT FORM — JURY'’S
ASSESSMENT OF DAMAGES AFFIRMED. — Where the jury awarded
damages on a general verdict form, in the absence of any sugges-
tion that the jury based its decision on something other than the
evidence of damages presented to it, or that it did not follow the
trial court’s instructions, the supreme court would not reverse the
jury’s assessment of damages.

Appeal from Columbia Circuit Court; David Guthrie, Judge;
affirmed.

Cross, Gunter, Witherspoon & Galchus, PC., by: M. Stephen
Bingham, for appellant.

David P Price, PA., by: David P Price, and Hamilton 8’ Hamil-
tont, by: ]amesA Hamzlton for appellee.

TOM GLAZE, Justice. We assume jurisdiction of this tort case
pursuant to Ark. R. Sup. Ct. 1-2(g) in order to achieve a
fair allocation of the appellate workload. Appellant J. E. Merit
Constructors, Inc. (Merit) raises eight points for reversal of a jury
award in the amount of $150,000.00 in favor of appellee Louise
Cooper, who sued Merit, alleging L. K. Webb, an employee of
Merit’s, negligently caused serious injuries to Cooper’s face and left
Jaw.

[1] Taking Merit’s points in the order presented, we first con-
sider its argument that the trial court erred in denying Merit’s
motion for directed verdict. Specifically, Merit submits that Cooper
failed to present substantial evidence to show negligence or to prove
mental anguish and future medical expenses. When reviewing a
denial of a motion for directed verdict, we determine whether the
jury verdict is supported by substantial evidence. Pettus v. McDonald,
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343 Ark. 507, 36 S.W.2d 745 (2001). Moreover, we review the
evidence and all reasonable inferences arising therefrom in the light
most favorable to the party on whose behalf judgment was entered,
and when the evidence and inferences create a jury question, we
determine the trial court properly denied the defendant’s motion
for directed verdict. See Ouachita Wilderness Institute v. Mergen, 329
Ark. 405, 947 S.W.2d 780 (1997).

The crux of Merit’s first argument is that Cooper’s negligence
case, at best, was built on speculation rather than substantial evi-
dence. In reviewing the evidence in Cooper’s favor, as we must, we
reject Merit’s argument. Cooper’s case in chief showed that, on July
20, 1994, she was driving her car north on Highway 79 past
Albermarle’s plant. Her son Doug Cooper was a passenger. As they
passed the plant, they saw a man operating a bush hog tractor
mowing the plant’s property alongside the highway. Doug saw the
operator drive the tractor into a ditch, causing gravel and rocks to
be thrown out from underneath the bush hog, and as a result, a rock
flew through Cooper’s open window, striking Cooper’s left jaw.
Doug was required to take control of his mother’s car, and after
stopping it, he got out to examine the bush hog. He saw the bush
hog had no deflector shield or guard on it, and he brought this fact
to the attention of the operator, who identified himself as L. K.
Webb, an employee of Merit. The Merit company maintained the
plant property for Albermarle. After the incident and Doug’s talk
with Webb, Webb looked at Cooper’s face and acknowledged her
face was swollen. Doug then took his mother to the Magnolia
Hospital Emergency Room where Cooper was treated and released
the same day. After Cooper returned home that day, Joe Millett, a
supervisor at Merit, visited Cooper and confirmed that Webb was
an employee of Merit, and was mowing grass at the time of the
incident. Cooper also permitted Millett to take possession of the
rock that had hit her and was still in Cooper’s car. When Cooper’s
case finally went to trial, she not only presented the foregoing
evidence, but also she introduced proof that to operate a bush hog
without -a protective shield, as Merit and its employee Webb were
doing on July 20, was negligence.

While Merit cross-examined Cooper and her witnesses and
offered evidence to counter Cooper’s case, its version of the events
is not controlling. However, as previously mentioned, the crux of
Merit’s argument on appeal is that Cooper’s case bearing on negli-
gence, at best, was built on speculation. To support its argument,
Merit argues that Cooper’s claim was based on Webb’s operating a
“yellow” bush hog at the time of the incident, but the proof showed
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Merit used Albermarle’s bush hog, which was “green” and had a
protective shield.

[2-4] To establish a prima facie case in tort, a plaintiff must
show that damages were sustained, that the defendant was negligent,
and that such negligence was a proximate cause of the damages.
Mergen, 329 Ark. at 412 (citing Southern Farm Bur. Cas. Ins. v. Allen,
326 Ark. 1023, 934 S.W.2d 527 (1996)). From the foregoing, it is
clear that there was sufficient evidence of Cooper’s damages,
Merit’s negligence, and the link between the two. Despite Merit’s
placing of undue weight on the color of the bush hog, there was
considerable evidence shown to the jury for it to believe Webb —
Merit’s employee — was the one driving the bush hog that caused a
rock to hit Cooper when she drove by. The resolution of factual
issues, such as the color of the bush hog in this case, is a question for
the jury, see, e. g., Smith v. Prudential Property & Cas. Ins., 340 Ark.
225, 10 S.W.3d 846 (2000), and this court will uphold a jury’s
findings if there is any substantial evidence to support them. Calla-
han v. Clark, 321 Ark. 376, 901 S.W.2d 842 (1995).

[5] We next turn to Merit’s contention that Cooper’s evidence
was insufficient to establish that Merit’s negligence caused Cooper’s
mental anguish and medical expenses. We disagree. Cooper testified
at length as to her pain and the “cryo-freeze” procedures she had to
endure to gain relief from the pain. Dr. Robert Valentine, an
anesthesiologist and pain management specialist, stated that Cooper
suffered from “atypical trigeminal neuralgia,” which would be con-
sistent with having sustained a blunt trauma. He further said that
Cooper would require cryo-freeze procedures well into the future.
Dr. David Redding, a neurosurgeon to whom Dr. Valentine
referred Cooper, indicated that no surgical procedures could help
her pain in the long run. Dr. Susan Samlaska, whom Cooper saw
before going to Dr. Valentine, treated her with trigger point injec-
tions that only gave her partial relief. Presented with this substantial
evidence, the jury concluded that Cooper had suffered mental
anguish, and would continue to incur medical expenses in the
future. Therefore, we conclude that the trial court did not err in
denying Merit’s motion for directed verdict.

Merit’s second point on appeal is that the trial court erred in
excluding photographs it took of a green bush hog that it claimed
was the one owned by Albermarle and was being used by Merit at
the time of the accident. Merit had sought to introduce these
photos into the record during a pretrial conference on May 4, 2000.
At that time, Cooper’s counsel noted that Merit’s attorneys had first
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furnished photographs of a bush hog on April 3, 2000; prior to that
time, based on earlier discovery responses, Merit had led Cooper to
believe that nobody knew where the bush hog was located. Later
responses by Merit indicated that it had known where the bush hog
was for some time and had never told Cooper. Defense counsel got
permission from Albermarle to photograph a bush hog in February
of 2000. After Merit took the pictures of the bush hog, which had
been sandblasted and painted in the years since the July 20, 1994,
incident, Albermarle sold the machine at auction before Cooper
could examine it. The trial court ruled that Merit could not intro-
duce the photographs into evidence, but did allow Merit to display
the photos to witnesses during the course of the trial.

[6, 71 Questions regarding the admissibility of evidence are
matters entirely within the trial court’s discretion, and such matters
will not be reversed absent an abuse of that discretion. Berry v. State,
290 Ark. 223, 718 S.W.2d 447 (1986). The first question upon the
introduction of photographs, as with all evidence, is whether they
are relevant. Id.; see also Ryker v. Fisher, 291 Ark. 177, 722 S.W.2d
864 (1987) (the test of whether photographs are admissible into
evidence depends on the fairness and correctness of the portrayal of
the subject and their admissibility addresses itself to the sound
discretion of the judge).

[8] Here, the photographs of the bush hog were taken over five
years after the July 20 accident, and defense counsel conceded that
the machine had been sandblasted and painted at some time during
those years. Because the color of the bush hog was an issue at trial,
yet there was no proof other than Millett’s testimony that it was the
same bush hog, the “correctness of the portrayal of the subject” was
called into question. The question of the admissibility of the photo-
graphs was squarely within the trial court’s discretion, and given the
circumstances, we cannot say the court abused that discretion. Fur-
ther, Merit was permitted to show the photographs to witnesses
during their testimony; thus, we are unable to determine how
Merit was prejudiced by the trial court’s ruling. We will not reverse
in the absence of prejudice. Jackson v. Buchman, 338 Ark. 467, 996
S.W.2d 30 (1999).

[9] For its third point, Merit argues that the trial court erred by
allowing the introduction of a videotape, which Dr. Valentine
made, showing the cryo-freeze procedure undergone by Cooper.
This procedure involved freezing some of the nerves in Cooper’s
face in order to alleviate her pain. Merit contends that the tape was
inadmissible “nonverbal hearsay.” However, as Merit fails to support
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this argument with any citation to authority, we will not address it.
See Public Defender Comm’n v. Greene County, 343 Ark. 49, 32
S.W.3d 470 (2000).

[10] Merit also urges that the videotape was (1) cumulative, in
that Dr. Valentine had already been permitted to display the actual
instruments used during the procedure, and (2) prejudicial, because
the tape showed Cooper in obvious discomfort, even with the
sound muted. This court has held that a videotape is admissible and
not prejudicial if it is relevant and helpful to the jury. See Hickson .
State, 312 Ark. 171, 847 S.W.2d 691 (1993).

[11] Here, the court found that, as Dr. Valentine explained the
procedure, the jury could be aided by watching the video depicting
the procedure. Prior to trial, the court had ruled that the tape’s
probative value exceeded any prejudicial effect it might have,
although the judge stated he had “reservations about the sound.”
The court had watched the video at an April 3, 2000, pretrial
hearing, and decided that it understood the purpose of the video
was to show in graphic detail what Cooper had undergone in
support of her damage element claim of pain and suffering. While
the video may have been uncomfortable for a person to watch, it
unquestionably was helpful to the jury’s understanding of the only
treatment that alleviated the pain in her face. Since Dr. Valentine
testified that Cooper would have to undergo such treatments indefi-
nitely to remain pain free, the showing of the video was intended to
demonstrate to the jury what her damages were. The trial judge did
not abuse his discretion in allowing the videotape into evidence.

Merit argues next that the trial court erred by restricting its use
of Cooper’s previous discovery responses. Here, Merit had wanted
to utilize assertions made during discovery in order to impeach
Cooper’s trial testimony that she could not place a value on her
pain and suffering. In one of her discovery responses, Cooper had
directed Merit to her February 11, 1998, settlement brochure for a
calculation of her claimed damages, which amounted to $17.20 per
day; in April of 2000, however, her response to a similar interro-
gatory stated a figure closer to $150 per day for her pain and
suffering. Merit sought to introduce these figures into evidence at
trial, but the trial excluded them upon Cooper’s objection.

Merit urges the trial court’s ruling was in error because Ark.
R. Civ. P. 33(c) provides that answers to interrogatories may be used
at trial to the extent permitted by the rules of evidence. In support
of its argument, Merit cites Piercy v. Wal-Mart Stores, Inc., 311 Ark.
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424, 844 S.W.2d 337 (1993). However, Piercy dealt with answers to
interrogatories regarding whether Wal-Mart had experienced any
prior slip-and-fall accidents in its stores, not with statements made
in connection with settlement negotiations. Merit also cites Flynn v.
McIlroy Bank & Tiust Co., 287 Ark. 190, 697 S.W.2d 114 (1985), for
its holding that a prior statement is not hearsay if the declarant
testifies at the trial or hearing and is subject to cross-examination
concerning the statement, and the statement is inconsistent with his
testimony. The Flynn case further holds that “[i]n civil cases this
rule effectively allows all prior inconsistent statements to be intro-
duced as substantive evidence in addition to any impeachment value
they may have.” Id. at 193.

[12] While this is a correct statement of the law, it nevertheless
fails to take into consideration our rules of civil procedure and rules
of evidence concerning statements made during settlement negotia-
tions. Ark. R. Civ. P. 33(c) provides that “[i|nterrogatories may
relate to any matters which can be inquired into under Rule 26(b),
and the answers may be used to the extent permitted by the rules of
evidence.” (Empbhasis added.) Thus, we look to our rules of evi-
dence, particularly Ark. R. Evid. 408, which, in pertinent part,
reads as follows:

Evidence of (1) furnishing, offering, or promising to furnish, or (2)
accepting, offering, or promising to acept, a valuable consideration in
compromising or attempting to compromise a claim which was disputed as to
either validity or amount, is not admissible to prove liability for, invalid-
ity of, or amount of the claim or any other claim. Evidence of conduct
or statements made in compromise negotiations is likewise not
admissible. (Emphasis added.)

Merit sought to impeach Cooper by using prior statements she
made in an effort to settle her claim with Merit. Rule 408 makes
such settlement statements inadmissible; thus, the trial court did not
err in prohibiting Merit from using such statements for impeach-
ment purposes. :

[13] Merit’s fifth point is that the trial court should have
déclared a mistrial when Cooper’s counsel referred to insurance
during closing arguments. The remarks to which Merit takes
offense are the following:

If you hurt someone, Mr. Physician, and cause injury to their hand,
your hand will be cut off. It’s part of our culture. I love Jimmy
Stewart in “It’s A Wonderful Life.” In the apothecary’s office, the
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medicine that is mixed turns out to be poison and George Bailey
catches it and tells him. My father-in-law, Norman Canterbury, is

" a pharmacist. As we were watching that movie, [ said, “Norman, I
bet your malpractice insurance would go sky high if you gave
somebody poison in a prescription by accident. I hope you've got
your malpractice paid up.” We professionals joke around with each
other about that sort of negligence because when you are negligent
and hurt someone you are responsible.

At the conclusion of these remarks, Merit made no objection, nor
did it move for mistrial. Therefore, this part of Merit’s argument is
not preserved.

The second alleged improper remark came later during
Cooper’s closing arguments. At that stage of argument, Cooper’s
counsel said as follows:

I had a case with State Farm recently where my client just wanted
to get his roof fixed and they accused him of insurance fraud and
called him all kinds of ugly names. That jury wouldn’t have any of
that. Don’t let JE Merit get away with the slime job they’ve tried
to pull on this.

At this stage of Cooper’s argument, Merit’s counsel approached the
bench and asked for a mistrial because of the references to insur-
ance. The trial court denied the motion, and it refused to give a
cautionary instruction, because it would only reinforce what was
said. The trial judge stated that, while counsel’s remarks may have
been a poor example of argument, it was only argument.

[14, 15] This court has repeatedly held that mistrial is a drastic
remedy that should only be granted (1) when there has been error
so prejudicial that justice could not be served by continuing the trial
or (2) when the fundamental fairness of the trial has been manifestly
affected. Farm Bureau Mut. Ins. Co. v. Foote, 341 Ark. 105, 14
S.W.3d 512 (2000); Arthur v. Zearley, 337 Ark. 125, 992 S.W.2d 67
(1999). The trial court has wide discretion in granting or denying a
motion for mistrial, and that decision will not be disturbed on
appeal absent an abuse of discretion or manifest prejudice to the
movant. Id. Here, given the fact that the insurance references were
not intended to draw attention to Cooper’s or Merit’s insurance
coverage, but were instead mere illustrations drawn by counsel
during his closing arguments, the trial court’s ruling on this issue
cannot be said to reflect an abuse of discretion.
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For its sixth point, Merit contends that it was error for the trial
court to require its expert, Dr. Reginald Rutherford, on cross-
examination, to read verbatim the records of Dr. Susan Samlaska,
Cooper’s initial treating doctor. Merit’s counsel gave Dr. Ruther-
ford medical records for him to review, and asked him to give an
independent medical examination, concerning Cooper’s medical
problems. Rutherford described an independent medical examina-
tion as one needed when a second medical opinion is requested.
Among other records, Merit provided Dr. Rutherford with Dr.
Samlaska’s; he disagreed with Samlaska’s opinion that Cooper suf-
fered from trigeminal neuralgia. During Dr. Rutherford’s testi-
mony, Cooper asked him to read from Dr. Samlaska’s records in
order to cross-examine him about how Dr. Samlaska’s diagnosis and
treatment figured into his medical conclusions. Because Dr. Ruth-
erford’s opinion was so different from those of Cooper’s other
physicians, the trial court ruled that his credibility and the validity
of his report were called into question, and Cooper’s cross-exami-
nation of Dr. Rutherford’s review of those records given him would
be proper.

To support its contention that allowing these statements into
evidence was error, Merit cites Southern Farm Bureau v. Pumphrey,
256 Ark. 818, 510 S.W.2d 570 (1974), wherein this court held that
the trial court erred in permitting the plaintiff Pumphrey’s treating
physician to testify that nothing in a written report of an examina-
tion made by another doctor was inconsistent with the treating
physician’s testimony as to Pumphrey’s injuries. The Pumphrey
decision was based on the fact that it would have been hearsay for
the treating physician to testify that, based on what the specialist
told him, the specialist’s report was not inconsistent with his own;
for the trial court to permit the treating physician’s statements was
an impermissible attempt to do indirectly what could not be done
directly. Id. at 819-20.

[16, 17] The situation before us is distinguishable from Pum-
phrey. Here, the records were not being introduced as part of the
plaintiff Cooper’s case in chief; rather, Cooper sought to use the
records — furnished to Dr. Rutherford by defense counsel — to
cross-examine Dr. Rutherford on the basis of his medical conclu-
sions and to determine his credibility. This court has traditionally
taken the view that the cross-examiner should be given wide lati-
tude because cross-examination is the means by which to test the
truth of the witness’s testimony and credibility. Fowler v. State, 339
Ark. 207, 5 SSW.3d 10 (1999); Wilson v. State, 289 Ark. 141, 712
S.W.2d 654 (1986). The court in Fowler further noted that the trial
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court is given wide discretion in evidentiary rulings, and we will
not reverse unless the trial court has abused its discretion. Id.; see also
State Hwy. Comm’n v. 1st Pyramid Life Ins., 269 Ark. 278, 602
S.W.2d 609 (1980) (emphasizing “the importance of according a
wide latitude in questions on cross-examination tending to impeach
the credibility of a witness or to elicit matter to be considered in
weighing his testimony, particularly where expert opinion evidence
is involved™); Arkansas State Highway Comm’n. v. Dean, 247 Ark.
717, 447 S.W.2d 334 (1969) (“The proper cross-examination of [an
expert] witness is the most effective attack that can be made upon
his credibility and the best means of diminishing the weight which
might be accorded his testimony”). '

[18, 19] Further, the court of appeals, in Lawhon v. Ayres Corp.,
67 Ark. App. 66, 992 SW.2d 162 (1999), held that under Ark. R..
Evid. 703, an expert must be allowed to disclose to the trier of fact
the factual basis for his opinion because the opinion would other-
wise be left unsupported, and the trier of fact would be left with
little if any means of evaluating its correctness. Id. at 72. Again, it is
significant that Merit gave Dr. Rutherford medical records to aid
him in forming an opinion. In utilizing Dr. Samlaska’s records in
the cross-examination of Dr. Rutherford, Cooper engaged in valid
cross-examination to test the credibility of Dr. Rutherford’s conclu-
sions, and she also was afforded the opportunity to examine the
factual basis for Dr. Rutherford’s expert opinion. The trial court
did not abuse its discretion in permitting this line of questioning.

Merit also asserts that the trial court erred in excluding Dr.
Rutherford’s own medical report on Cooper; the report contained
Cooper’s history and Dr. Rutherford’s diagnosis as the result of his
examination. The trial court ruled that if Dr. Rutherford had
testified as to the contents of his report, that would be sufficient.

[20, 21] Dr. Rutherford’s report was adequately summarized
in his testimony, which did not fail to convey anything which
appeared in the report; the report, as such, would have been cumu-
lative. In Lovell v Beavers, 336 Ark. 551, 987 S.W.2d 660 (1999), this
court held that Ark. R. Evid. 403 permits a trial court to exclude
relevant evidence “if its probative value is substantially out-
weighed . . . by considerations of . . . needless presentation of
cumulative evidence.” Id. at 554. This weighing is left to the trial
court’s sound discretion and will not be reversed absent a showing
of manifest abuse. Id. Here, the court weighed the relevant interests
and concluded that the introduction of Dr. Rutherford’s actual
report, in addition to his testimony that detailed the information
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contained in the report, would be unnecessarily cumulative. This
decision cannot be said to be an abuse of discretion.

In its seventh major point, Merit contends that the trial court
improperly allowed Freddy Johnson to testify as an expert regarding
the necessity of warning flags and cones alongside the highway
where the bush hog was being operated. Merit also assigns error to
Johnson’s statement that operating a bush hog without chains con-
stitutes negligence. Merit points to Ark. R. Evid. 704, which states
that “[t]estimony in the form of an opinion or inference otherwise
admissible is not objectionable because it embraces an ultimate issue
to be decided by the trier of fact,” and cites cases which distinguish
opinions which “embrace[] an ultimate issue” from those mandat-
ing a legal conclusion, which are not permissible. See, e. g., Marts v.
State, 332 Ark. 628, 968 S.W.2d 41 (1998).

[22] The first of Merit’s contentions — that the court erred in
permitting Johnson to testify as an expert because he lacked the
knowledge, skill, experience, training, or education to qualify him
as an expert — must be rejected because Merit did not raise a
timely objection to Johnson’s qualifications to testify as an expert.
See Stacks v. Jones, 323 Ark. 643, 916 S.W.2d 120 (1996) (any error
argued on appeal must have first been directed to the trial court’s
attention in some appropriate manner, so that the court had an
opportunity to address the issue).

[23, 24] Similarly, we dismiss Merit’s arguments that Johnson’s
testimony — that operating a bush hog without chains was negli-
gent — mandated a legal conclusion, as these statements also failed
to draw an objection from defense counsel. In Marts v. State, supra,
on which Merit relies, the appellant failed to object to a police
officer’s opinion testimony that Marts was trafficking in
methamphetamine, even where that issue was the ultimate question
in the trial. This court held that it would not reverse on that point,
because “a specific objection is necessary in order to preserve an
issue on appeal.” Marts, 332 Ark. at 641.

[25] Merit also argues that the court erred in allowing Johnson
to testify that it was negligent to operate the bush hog without
warning cones or flags. However, we also reject this contention,
because the ultimate issue in the case was whether Merit was
negligent because of its failure to operate the bush hog without
chains or protective skirting, and whether that negligence caused
Cooper’s injuries. The issue of warning flags or cones was not
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central or relevant to these questions. In any event, Johnson’s opin-
ion as to the presence or absence of warning flags or cones was not
an opinion that mandated a legal conclusion that should have been
excluded under Ark. R. Evid. 704.

Finally, in its eighth major point, Merit urges that Cooper
sought unreduced future medical expenses, and that she offered no
proof as to what her future medical expenses would be. In support
of this argument, Merit contends that, during closing arguments,
Cooper’s counsel exhorted the jury to award the maximum possible
figure without any reduction when he said, “$976,313.00, that’s
what she’s asking for, no more, no less.” The jury eventually
awarded Cooper $150,000.

The trial court instructed the jury that closing remarks of
counsel were not evidence, and that any argument having no basis
in the evidence should be disregarded. See AMI Civ. 3d 103(e). In
addition, the trial judge gave the following instruction:

I have used the expression “present value” in these instruc-
tions with respect to certain elements of damage which you may
find that Louise Cooper will sustain in the future. This simply
means that if you find that Louise Cooper is entitled to recover any
elements of damage which require you to determine their present
value, you must take into consideration the fact that money recov-
ered will earn interest, if invested, until the time in the future when
these losses will actually occur. Therefore, you must reduce any
award of such damages to compensate for the reasonable earning
power of money. ‘

[26] As shown above, the jury was properly instructed to
reduce any amount it awarded for future medical expenses. Absent
evidence to the contrary, there is a presumption that the jury has
obeyed its instructions. Pearson v. Henrickson, 336 Ark. 12, 983
S.W.2d 419 (1999). Although Merit argues Cooper should have
presented expert testimony to prove the present value of her future
medical expenses, no authority supports Merit’s position that she
was required to do so.

[27-30] As to Merit’s assertion that Cooper did not prove her
future medical expenses, we note that she offered the testimony of
Dr. Valentine, who stated that his fee for a cryo-freeze procedure
was currently $760, and he estimated Cooper would have to receive
this procedure approximately four times per year. Thus, there was
evidence to support Cooper’s request for, and the jury’s award of,
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future medical expenses. Further, the jury awarded damages on a
general verdict form. In Pearson, supra, this court held that when a
verdict is rendered on a general verdict form, it is an indivisible
entity, and this court should not speculate as to the basis for a jury’s
verdict. Id. at 20. Therefore, in the absence of any suggestion that
the jury based its decision on something other than the evidence of
damages presented to it, or that it did not follow the trial court’s
instructions, we do not reverse the jury’s assessment of Cooper’s
damages.

For the reasons set forth above, we affirm the jury’s verdict in
favor of Cooper. '




