ARK.] : 243

Ronald Lee RHEUARK v. STATE of Arkansas
CR 89-40 771 S.W.2d 777

Supreme Court of Arkansas
Opinion delivered June 26, 1989

1. CRIMINAL PROCEDURE — POST-CONVICTION RELIEF — NEED FOR
EVIDENTIARY HEARING. — A trial court need not hold an eviden-
tiary hearing if it can conclusively determine from the record that
the petitioner’s contentions are meritless.

2. CRIMINAL PROCEDURE — POST-CONVICTION RELIEF — COUNSEL
PRESUMED COMPETENT — BURDEN ON PETITIONER TO OVERCOME
PRESUMPTION. — A petitioner has the burden of overcoming the
strong presumption that his counsel was competent.

3. CRIMINAL PROCEDURE — POST-CONVICTION RELIEF — PROOF OF
INEFFECTIVE ASSISTANCE OF COUNSEL — Strickland STANDARD. —
To prove ineffective assistance of counsel, a petitioner must show
that (1) his attorney made so serious an error that he was not
functioning as the “counsel” guaranteed by the sixth amendment
and that (2) his counsel’s deficient performance was so prejudicial
as to deprive the defendant of a fair trial.

4. CRIMINAL PROCEDURE — POST-CONVICTION RELIEF — Strickland
STANDARD APPLIES TO GUILTY PLEAS. — The Strickland standard
applies to challenges to guilty pleas based upon ineffective assis-
tance of counsel. : ‘

5. CRIMINAL PROCEDURE — POST-CONVICTION RELIEF — GUILTY
PLEA — PREJUDICE REQUIREMENT SATISFACTION. — In order to
satisfy the prejudice requirement of Strickland, a defendant who
pleads guilty must demonstrate that but for counsel’s errors he
would not have done so.

6. CRIMINAL PROCEDURE — POST-CONVICTION RELIEF — GUILTY
PLEA — DIFFICULTY SHOWING PREJUDICE. — A defendant whose
conviction is based upon a plea of guilty normally will have difficulty
proving any prejudice since his plea rests upon his admission in open
court that he did the act with which he is charged.

Appeal from Scott Circuit Court and Logan Circuit Court,
Southern District; Charles H. Eddy, Judge; affirmed.

Tucker & Thrailkill, by: Patricia A. Tucker, for appellant.

Steve Clark, Att’y Gen., by: David B. Eberhard, Asst. Att’y
Gen., for appellee.
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Jack HoLrt, Jr., Chief Justice. On April, 16, 1987, appel-
lant Ronald Lee Rheuark entered pleas of guilty to forgery in the
second degree and murder in the first degree. The trial court
entered judgment of conviction on the charges and sentenced him
to life imprisonment on the murder charge and one vear on the
forgery charge. Thereafter, he filed a petition for post-conviction
relief pursuant to Ark. R. Crim. P. 37. The trial court, without a
hearing, denied the petition, making written findings based upon
the files and record. From this order, Rheuark appeals. We
affirm.

For reversal, he contends that his trial counsel was ineffec-
tive in that he (1) failed to object to or move to quash the arrest
warrant on the basis that the procedure utilized in obtaining the
warrant was unconstitutional in that it was not issued by a
judicial officer or neutral and detached magistrate upon probable
cause, supported by oath or affirmation and (2) failed to raise the
issue of prejudicial effect resulting from unnecessary prose
cutorial delay. :

[1] A trial court need not hold an evidentiary hearing if it
can conclusively determine from the record that the petitioner’s
contentions are meritless. Stewart v. State, 295 Ark. 48, 746
S.W.2d 58 (1988).

[2,3] A petitioner has the burden of overcoming the strong
presumption that his counsel was competent. Stobaugh v. State,
298 Ark. 577, 769 S.W.2d 26 (1989); Pettit v. State, 296 Ark.
423, 758 S.W.2d 1 (1988). To prove ineffective assistance of
counsel, a petitioner must show that (1) his attorney made so
serious an error that he was not functioning as the “counsel”
guaranteed by the sixth amendment and that (2) his counsel’s
deficient performance was so prejudicial as to deprive the
defendant of a fair trial. Strickland v. Washington, 466 U.S. 668
(1984); Pennington v. State, 294 Ark. 185, 741 S.W.2d 266
(1987).

[4-6] TheStrickland standard has been madeapplicable to
challenges to guilty pleas based upon ineffective assistance of
counsel. Hill v. Lockhart,474 U.S. 52 (1985). In order to satisfy
the prejudice requirement of Strickland, a defendant who pleads
guilty must demonstrate that but for counsel’s errors he would not
have done so. Id.; Pettit, supra. See also Furr v. State, 297 Ark.
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233,761 S.W.2d 160 (1988); Jones v. State, 288 Ark. 375, 705
‘S.W.2d 874 (1986). As this court stated in Crockett v. State, 282
Ark. 582, 669 S.W.2d 896 (1984), “A defendant whose convic-
tion is based upon a plea of guilty normally will have difficulty
proving any prejudice since his plea rests upon his admission in
open court that he did the act with which he is charged.”

Rheuark has not demonstrated in his brief on appeal that he
would not have pleaded guilty but for counsel’s alleged errors.
Simply put, he has not met the prejudice requirement of Strick-
land, supra, and Hill, supra. The trial court was correct in
denying his petition without a hearing. See Jones, supra.

~ . Affirmed.




