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1. CRIMINAL PROCEDURE — CORROBORATION OF CONFESSION. — For
the state to comply with Ark. Code Ann. § 16-89-111(d) (1987)
regarding corroboration of a defendant’s confession, it is only nec-
essary to show that the crime has been committed, and not any fur-
ther connection between the crime and the defendant.

2. CRIMINAL PROCEDURE — SUFFICIENT CORROBORATION OF CONFES-
SION. — There was substantial evidence to corroborate the defen-
dant’s confession that the death was the result of criminal activity

'We are aware that there is a state statute which provides that fishing without a
fishing license is a “misdemeanor.” See Ark. Code Ann. § 15-42-101 (Repl. 1994).
Appellee Bickerstaff was not charged under this statute, however, but under Game and
Fish Regulation 3.02. Moreover, section 8 of Amendment 35 of the Arkansas Consti-
tution expressly endows the Game and Fish Commission with the authority to “fix
penalties for violations.” See State, ex rel. Wright v. Casey, 225 Ark. 149, 279 S.W.2d
819 (1955).
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and not suicide where, although the medical examiner’s testimony
established that the gunshot wound was a contact wound, which
was inconsistent with appellant’s statement that he shot the victim
from a distance of six feet, and also left open the possibility that
the victim committed suicide, both pathologists opined that the
shooting was a homicide and not a suicide, based on the location
of the entry wound and the path the bullet made through the head.

3. CRIMINAL PROCEDURE — AMENDING INFORMATION TO ADD ALTERNA-
TIVE CHARGE NOT PROHIBITED. — Amending a capital felony mur-
der information to include the alternative charge of premeditated
and deliberate murder did not change the nature of the crime charged,
as prohibited by § 16-85-407(b).

4. APPEAL & ERROR — FAILURE TO OBJECT OR TO OBTAIN RULING —
EFFECT. — Where appellant failed to properly object or to obtain
a ruling from the trial court on an issue, the appellate court did not
address the issue. :

5. ARREST — SUFFICIENT INFORMATION PROVIDED IN RADIO MESSAGE TO
PERMIT ARREST. — The “be on the lookout” message broadcast by
the Arkadelphia police, giving a description of the car and its license
plate number, and the facts that appellant was probably the driver,
that he was passing forged checks, and that the owner of the vehi-
cle he was driving had been found dead in her home, contained
sufficient information to enable the Gurdon officers and the Clark
County officers to make the arrest.

6. APPEAL & ERROR — REVIEW OF VOLUNTARINESS OF CONFESSION. —
When reviewing the voluntariness of confessions, the appellate
court makes an independent determination based on the totality of
the circumstances and reverses the trial court only if clearly erro-
neous.

7. CRIMINAL PROCEDURE — CHALLENGE TO VOLUNTARINESS OF CON-
FESSION — LEVEL OF DEFENDANT’S COMPREHENSION IS FACTUAL MAT-
TER FOR TRIAL COURT. — When appellant claims that his cocaine
intoxication and low IQ rendered his waiver of rights and result-
ing confession involuntary, the level of a defendant’s comprehen-
sion is a factual matter to be resolved by the trial court.

8. CRIMINAL PROCEDURE — CONFLICTING TESTIMONY ABOUT APPEL-
LANT’S INTOXICATION AT TIME OF CONFESSION — NO ERROR TO RESOLVE
CONFLICT IN FAVOR OF STATE. — Where the trial court heard other
inmates’ testimony that appellant was under the influence of cocaine
at various times during and after his interrogation, but also heard
testimony from the officers who had interrogated the appellant that
supported the trial court’s finding that appellant was not under the
influence of drugs, the trial court did not err in resolving the con-
flict in testimony in favor of the state.

9. CRIMINAL PROCEDURE — CLAIM CONFESSION NOT VOLUNTARY BECAUSE
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OF MENTAL IMPAIRMENT WITHOUT MERIT. — The defendant’s claim
of mental impairment was also without merit where a psycholo-
gist’s report indicated that appellant was 25 years old, had gradu-
ated from Sparkman High School, and that at the time of the com-
mission of the offense did not suffer from mental illness or lack the
capacity to appreciate the criminality of his conduct.

EVIDENCE — RELEVANCE IN DISCRETION OF TRIAL COURT. — The
question of relevance is within the sound discretion of the trial
court.

CRIMINAL PROCEDURE — PURPOSE OF DENNO HEARING TO DETERMINE
VOLUNTARINESS OF CONFESSION BEFORE JURY HEARS CONFESSION, NOT
TO RESTRICT EVIDENCE PRESENTED TO JURY. — The purpose of the
Denno hearing (Ark. Code Ann. § 16-89-107 (1987)) is to prevent
a jury from hearing a confession before the court determines whether
it has been voluntarily given and not to restrict evidence after the
court has made the determination of voluntariness; the defendant
still has the constitutional right to have his case heard on the mer-
its by a jury, including the weight and credibility the jury mwht give
to the voluntariness of the confession.

CRIMINAL PROCEDURE — VOLUNTARINESS OF CONFESSION — EXCLU-
SION OF EVIDENCE HARMLESS WHERE EVIDENCE WAS CUMULATIVE. —
Where the testimony of two fellow prisoners would have been only
cumulative, as there was other evidence presented, including the
defendant’s statements, that he was using drugs before and after the
commission of the crime, the defendant failed to show prejudice;
even if the exclusion of the testimony was error, it was harmless
error here.

APPEAL & ERROR — ARGUMENTS NOT RAISED BELOW OR CHANGED
ON APPEAL NOT ADDRESSED. — Arguments not raised at trial or that
change the grounds of an objection made below will not be addressed
on appeal.

CRIMINAL PROCEDURE — EVALUATION BY LOCAL, APPROVED PSY-
CHOLOGIST WAS PROPER ALTERNATIVE TO STATE HOSPITAL EVALUATION.
— Evaluation by a local, approved psychologist was a proper alter-
native to a psychiatric evaluation by the state hospital and was in
compliance with Ark. Code Ann. § 5-2-305 et seq. (Repl. 1993);
any further evaluation is discretionary with the trial court.
EVIDENCE — NO CONVINCING ARGUMENT TESTIMONY WAS PREJUDICIAL.
— Where appellant made no convincing argument concerning the
prejudicial effect of the testimony regarding the source of the money
that was in the victim’s bank account, the appelilate court found no
abuse of discretion in admitting it.

APPEAL & ERROR — CONCLUSORY ALLEGATIONS NOT CONSIDERED ON
APPEAL. — Merely conclusory allegations without supporting author-
ity will not be considered on appeal.
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Appeal from Clark Circuit Court, Eastern Division; W.H,
“Dub” Arnold, Judge; affirmed.

Janice Williams Wheeler and Benny M. Tucker, Public
Defenders for appellant.

Winston Bryant, Att’y Gen., by: Kent G. Holt, Asst. Att’y
Gen., for appellee.

ANDREE LAYTON ROAF, Justice. Appellant Johnny Rucker
was tried and convicted of capital murder and was sentenced to
life imprisonment without parole. Appellant raises ten points for
reversal. We find no merit to any of these points and affirm.

The body of Cindi Smith was found by her father in her
mobile home in Arkadelphia about 10:00 a.m. on February 10,
1993. Appellant, a crack cocaine user, was living with her at the
time of her death. The victim’s body was found on its side on the
floor with a .22 caliber pistol resting on her left hand. She had
been shot in the back of the head. The victim’s car was missing,
and the Arkadelphia police had been receiving reports that morn-
ing that someone was attempting to cash checks on the victim’s
bank account at various local businesses. Based on this infor-
mation, the Arkadelphia police put out a “be on the lookout”
(BOLO) message, which described the vehicle and gave its license

" plate number, and stated that Johnny Rucker was probably the dri-
ver and had been passing forged checks in Arkadelphia, and that
the owner of the vehicle had been found dead.

The city marshall in Gurdon heard the message and stopped
appellant about 1:00 p.m. and held him at gunpoint until another
Gurdon officer arrived. The officers handcuffed appellant, read
him his rights, told him he was under arrest for passing forged
checks and placed him in the police car. A Clark County officer
arrived shortly and questioned appellant about the checks. Appel-
lant admitted he had been cashing checks on Cindi Smith’s account
and that he had been using the money to buy drugs. Arkadelphia
police then arrived and searched the car, finding .22 shells, and
Cindi Smith’s purse and blank checks. Appellant was taken to
Arkadelphia where he gave two statements implicating himself
in the murder. He claimed in one version that the victim was shot
during a struggle over her gun. After the officers questioned this
version, he then claimed that he shot her in the back of the head
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from about 6 feet away, because he did not want her to stop him
from leaving in her car to obtain more drugs. He claimed to have
been high on crack cocaine when the shooting occurred.

Appellant first submits that there was insufficient corrobo-
rating evidence to support a conviction based on his confession.
Appellant moved for a directed verdict at the close of the state’s
case, stating, “the defense moves for a directed verdict on the
grounds of the insufficient evidence and a lack of corroboration
of the defendant’s statements sufficient to prove this charge as
alleged in the information.” (Emphasis added.) Appellant made
a renewal of his directed verdict motion at the close of all the evi-
dence.

[1] The requirement of corroboration is statutory. Ark.
Code Ann. § 16-89-111(d) (1987) provides:

A confession of a defendant, unless made in open
court, will not warrant a conviction, unless accompanied
with other proof that the offense was committed. (Empha-
sis added.)

In order for the state to comply with this statute, it is only nec-
essary to show that the crime has been committed, and not any
further connection between the crime and the defendant. Harte
v. State, 301 Ark. 200, 783 S.W.2d 40 (1990).

[2] Appellant argues that the testimony of the state’s
medical examiners established that the gunshot wound was a con-
tact wound, which was inconsistent with appellant’s statement
that he shot the victim from a distance of six feet, and also left
open the possibility that the victim committed suicide. However,
both pathologists who testified stated that, in their opinion, the
shooting was homicide and not suicide, based on the location of
the entry wound and the path the bullet made through the head.
This testimony constituted substantial evidence to corroborate
the defendant’s confession that the death was the result of crim-
inal activity and not suicide.

Rucker next argues that the trial court erred in allowing the
state to amend the information on May 13, 1993, to add an alter-
native charge. Rucker was originally charged by information on
February 11, 1993, with capital felony murder, on the basis that
the victim was killed in the furtherance of the commission of a
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felony, pursuant to Ark. Stat. Ann. § 5-10-101 (Repl. 1993). The
information was amended to add as an alternative, the charge of
premeditated and deliberated murder, pursuant to § 5-10-101.
The trial was held on September 27, 1993. Rucker argues that the
rule permitting alternative charges for the same offense, Ark.
Stat. Ann. § 16-85-404(a) (1987), is in conflict with § 16-85-
407(b), which prohibits an amendment to an indictment which
changes the nature or degree of the crime charged.

[3] This argument is without merit as this court has held
that such a change involved in the alternative charge does not
change the nature of the crime charged, as prohibited by § 16-
85-407(b). Baumgarner v. State, 316 Ark. 373, 872 S.W.2d 380
(1994); Smith v. State, 310 Ark. 247, 827 S.W.2d 279 (1992).

[4] Rucker argues that the trial court erred in not rear-
raigning him on the alternative charge. However, he failed to
properly object, or to obtain a ruling from the trial court on this
issue and we do not address this argument. Johnson v. State, 303
Ark. 313, 796 S.W.2d 342 (1990).

[5] Appellant next submits that the trial court erred in
denying his motion to suppress the items found in the victim’s
car and his confession on the basis that they were the fruits of
an illegal arrest. He argues that the stop and search were in fact
pretextual and that based on this court’s holding in Friend v.
State, 315 Ark. 143, 865 S.W.2d 275 (1993), the BOLO message
issued by the Arkadelphia police did not contain an instruction
to make an arrest as required by Friend, and the Gurdon officers
lacked the requisite trustworthy information necessary to con-
stitute probable or reasonable cause without an instruction to
arrest from officers actually possessing the information. How-
ever, in Friend, Arkansas State Police arrested the defendant
based on a message received from Sevier County officers which
requested ‘[a]ttempt to locate, stop and hold for homicide inves-
tigation, Michael Friend . . . .’ (Emphasis added.) No further
information regarding the homicide was provided in this mes-
sage. This court held that the Sevier County officials did not
instruct the arresting officers to arrest appellant, but merely to stop
and hold him for questioning in a homicide investigation. Although
we do not have a verbatim statement of the Arkadelphia officers’
radio message, the testimony indicates that the BOLO message
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gave a description of the car, the license plate number and the
fact that Johnny Rucker was probably the driver, that he was
passing forged checks in Arkadelphia, and that the owner of the
vehicle he was driving had been found dead in her home. Unlike
the message in Friend, which merely stated that the suspect should
be held for investigation, the BOLO message aired by the Arkadel-
phia police contained sufficient information to enable the Gur-
don officers and the Clark County officers to make the arrest in
this instance.

[61 The appellant argues that the court erred in finding
that he made a voluntary confession; he claims to have been high
on cocaine when he talked to the officers, and that his confes-
sion was not freely and voluntarily given under the circumstances.
For a review of the voluntariness of confessions, we make an
independant determination based on the totality of the circum-
stances and reverse the trial court only if clearly erroneous. Everett
v. State, 316 Ark. 213, 871 S.W.2d 568 (1994).

[7-9] Appellant submits that the combination of his cocaine
intoxication and low IQ would be sufficient to render the waiver
and the resulting confession involuntary. The factors to consider
when there is a claim of alcohol or drug intoxication are set out
in McDougald v. State, 295 Ark. 276, 746 S.W.2d 340 (1988).
When such a claim is advanced, the level of a defendant’s com-
prehension is a factual matter to be resolved by the trial court.
Anderson v. State, 311 Ark. 332, 842 S.W.2d 855 (1992). In this
case, the trial court heard defense witnesses’ testimony (other
inmates) who claimed that appellant was under the influence of
cocaine at various times during and after his interrogation, and
also heard testimony from the officers who had interrogated the
appellant; the officers’ testimony supported the trial court’s find-
ing that appellant was not under the influence of drugs, and the
trial court obviously resolved the conflict in testimony in favor
of the state. The defendant’s claim of mental impairment is also
without merit; a psychologist’s report indicated that Rucker was
25 years old, had graduated from Sparkman High School, and
that at the time of the commission of the offense did not suffer
from mental illness or lack the capacity to appreciate the crim-
inality of his conduct.

[10] Appellant also asserts the court erred in not allowing
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testimony of two men who had been in the Arkadelphia jail when
he was interrogated and gave his confession. Both were allowed
to testify at the suppression hearing on the issue of Rucker’s
alleged impairment as it pertained to the voluntariness of his
statement. The prospective witnesses first observed appellant sev-
eral hours after his interrogation commenced. One of these wit-
nesses testified at the suppression hearing that Rucker’s behav-
ior could have been due to stress and lack of sleep as opposed
to the effects of drugs. The trial court ruled that their testimony
would not be relevant. The question of relevance is within the
sound discretion of the trial court. Simpson v. Hurt, 294 Ark. 41,
740 S.W.2d 618 (1987).

[11, 12] However, we have also addressed this issue in a
number of cases and have found that the purpose of the Denno
hearing (Ark. Code Ann. § 16-89-107 (1987)) is to prevent a jury
from hearing a confession before the court determines whether
it has been voluntarily given and not to restrict evidence after
the court has made the determination of voluntariness. Kagebein
v. State, 254 Ark. 904, 496 S.W.2d 435 (1973). The defendant
still has the constitutional right to have his case heard on the
merits by a jury, including the weight and credibility the jury
might give to the voluntariness of the confession. Walker v. State,
253 Ark. 676, 488 S.W.2d 40 (1972). Here, the testimony of the
two fellow prisoners would have been only cumulative, as there
was other evidence presented, including the defendant’s state-
ments, that he was using drugs before and after the commission
of the crime. Thus, the defendant has failed to show prejudice,
and even if the exclusion of the testimony was error, it was harm-
less error in this instance.

[13, 14] Rucker next argues that the trial court erred in
failing to order a psychiatric evaluation by the state hospital, that
the psychologist’s report actually performed was not certified,
and that a hearing should have been held on this matter. The lat-
ter two points were not raised below. Arguments not raised at
trial or which change the grounds of an objection made below will
not be addressed on appeal. Smith v. State, 310 Ark 247, 837
S.W.2d 279 (1992); Dixon v. State, 310 Ark 460, 839 S.W.2d
173 (1992). As to the first point, the trial court correctly deter-
mined that the evaluation by a local, approved psychologist was
a proper alternative and was in compliance with Ark. Code Ann.
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§ 5-2-305 et seq. (Repl. 1993). Further evaluation is discretionary
with the trial court, and this argument therefore lacks merit.

[15] Finally, appellant challenges the admission of testi-
mony regarding the source of the money that was in the victim’s
bank account, arguing that the probative value of the evidence pre-
sented was outweighed by its prejudicial effect pursuant to Ark.
R. Evid. 403. The appellant makes no convincing arguments con-
cerning the prejudicial effect of the testimony and we find no
abuse of discretion in admitting it.

[16] Throughout his arguments, appellant asserts viola-
tion of his constitutional rights pursuant to the Fifth, Sixth, Eighth,
and Fourteenth Amendments. However, he presents merely con-
clusory allegations without supporting authority, and we decline
to consider these arguments. See Taylor v. State, 297 Ark. 627,
764 S.W.2d 447 (1989); Collins v. State, 308 Ark. 536, 826
S.w.2d 231 (1992).

The record in this case has been reviewed pursuant to Ark.
Sup. Ct. R. 4-3(h) for other procedural error and no such error
has been found.

The jury’s verdict and sentence are affirmed.



