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CR 94-1273	 899 S.W.2d 459 

Supreme Court of Arkansas 

Opinion delivered June 5, 1995 

1. CRIMINAL LAW — TIME OF CRIME NOT CRITICAL UNLESS DATE IS MATE-
RIAL TO OFFENSE. — Generally, the time a crime is alleged to have 
occurred is not of critical significance unless the date is material 
to the offense; this is particularly true with sexual crimes against 
children and infants. 

2. JURY — UNTIMELY OBJECTION TO JURY PANEL — FAILURE TO OFFER 
CRITERIA TO DETERMINE BOUNDARY LIMITS OF EXCLUDED AGE GROUP 
— FAILURE TO CITE LEGAL AUTHORITY OR PRESENT CONVINCING ARGU-
MENT THAT EXCLUDED AGE GROUP FALLS WITHIN DISTINCTIVE GROUP. 
— Where, at the time the jury was selected, appellant's objection 
to the jury panel focused only on the limited number of jurors 
assigned to the panels rather than on the exclusion of any distinc-
tive group, and where he waited until after trial, in his motion for 
new trial, to raise his contention that the limited number of assigned 
jurors somehow deprived him of peers of his own age group "who 
would be expected to better understand his position in this case," 
appellant's objection was untimely; moreover, appellant offered no 
criteria used to determine the boundary limits when defining the 
age group excluded or to show that such an age group was sys-
tematically excluded; nor did he cite legal authority or present con-
vincing argument that such an age group falls within a "distinc-
tive group" in the community as required under the fair-cross-section 
component of the Sixth Amendment. 

3. JURY — NO TIMELY SHOWING OF DELIBERATE OR SYSTEMATIC EXCLU-
SION OF ANY DISTINCTIVE CLASS OF JURORS — NO SHOWING OF PREJ-
UDICE BY JURY SELECTION PROCESS. — Under the circumstances of
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the case, no deliberate or systematic exclusion of any distinctive 
class of jurors was timely shown, and appellant failed to show that 
he was prejudiced by the selection process. 

4. TRIAL — VOIR DIRE — ACTUAL BIAS — DETERMINATION WITHIN DIS-
CRETION OF TRIAL COURT. — A potential juror may be challeged for 
cause if he or she is actually biased; a venireperson is actually 
biased if he or she cannot try the case impartially and without prej-
udice to the substantial rights of the party challenging; such a deter-
mination lies within the sound discretion of the trial court. 

5. TRIAL — VOIR DIRE — FAILURE TO SHOW TRIAL COURT ABUSED ITS 
DISCRETION IN REFUSING TO EXCLUDE CHALLENGED JUROR — BIAS 
NOT PRESUMED BECAUSE JUROR WORKS IN LAW ENFORCEMENT. — 
Appellant failed to show that the trial court abused its discretion 
in refusing to exclude a juror who failed to reveal that he was a can-
didate for sheriff but disclosed that he was the chaplin for the sher-
iff's department; bias will not be presumed merely because a juror 
works in law enforcement. 

6. APPEAL & ERROR — ARGUMENT NOT RAISED AT TRIAL WILL NOT BE 
ADDRESSED ON APPEAL — GROUNDS FOR OBJECTION CANNOT BE 
CHANGED ON APPEAL. — Arguments not raised at trial will not be 
addressed for the first time on appeal; parties cannot change the 
grounds for an objection on appeal, but are bound on appeal by 
the scope and nature of their objections as presented at trial. 

7. EVIDENCE — EVIDENCE OF PARENTAL ABUSE INTRODUCED THROUGH 
TESTIMONY OF OMER WITNESSES — APPELLANT SUFFERED NO PREJ-
UDICE IN NOT BEING ALLOWED TO TESTIFY ON SAME SUBJECT. — Where 
testimony was introduced at trial from appellant and other wit-
nesses concerning physical abuse of the victim and her siblings by 
their father, appellant suffered no prejudice in not being allowed 
to testify specifically that the victim's father physically abused her 
and her siblings and that appellant's actions were consistent with 
helping the family escape from that abuse. 

8. APPEAL & ERROR — FAILURE TO PRESERVE AT TRIAL QUESTIONS 
ADVANCED ON APPEAL — ARGUMENTS NOT SUPPORTED BY COMPELLING 
ARGUMENT OR CITATIONS OF LAW NOT CONSIDERED. — Where appel-
lant made a general objection to bifurcation, he failed to preserve 
at trial the specific constitutional issues he sought to advance on 
appeal; the appellate court does not consider arguments that are 
not supported by compelling argument or citations of law. 

Appeal from Crawford Circuit Court, Division III; Don 
Langston, Judge; affirmed. 

Stockland & Trantham, P.M., by: Charles S. Trantham, and 
Batchelor & Batchelor, by: Fines F Batchelor, Jr., for appellant.
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Winston Bryant, Att'y Gen., by: Sandy Moll, Asst. Ate)/ 
Gen., for appellee. 

Tom GLAZE, Justice. On April 22, 1994, a jury found Bob 
Harris, thirty-six years old, guilty of having engaged in sexual 
intercourse or deviate sexual activity with a girl who was under 
fourteen years of age. He received a cumulative sentence of more 
than thirty years imprisonment. Harris appeals, setting out seven 
points for reversal. None has merit. 

We first consider Harris's argument that the trial court abused 
its discretion in denying his motions for continuance and new 
trial. He points out that the state's original information filed on 
December 3, 1993, accused him of committing rape between the 
15th of April and the 15th of August, 1993. On January 10, 1994, 
Harris filed a motion for specific facts, information and materi-
als. In early and mid-March of 1994, Harris filed motions for 
discovery, sanctions, and a hearing and continuance, and on March 
25, 1994, the state responded by furnishing Harris with answers 
and materials that Harris had requested. The state further informed 
Harris's counsel of the prosecutor's open file policy, inviting him 
to inspect the state's entire file. Harris continued to request more 
time, information and sanctions and added a motion in limine, 
seeking to prevent Dr. James Green from testifying that the alleged 
victim had said that Harris had sexual contact with her. 

On April 18, 1994, three days prior to trial, the trial court 
considered Harris's continuing motions, information furnished 
by the state and argument of counsel, and it denied Harris fur-
ther relief. At the same hearing on April 18, the trial court, pros-
ecutor and defense counsel discussed that Harris had requested 
the specific dates on which the sexual contacts were alleged to 
have occurred, and the prosecutor responded that the acts occurred 
on the nights and weekends the victim and her siblings had stayed 
with Harris in 1993. The prosecutor indicated that the period 
probably began in February 1993. The court asked the state if it 
would amend its information to which the prosecutor said, "I 
may have to, I think it goes back further." One day before trial, 
the prosecutor amended the information, reflecting that the dates 
of the offense occurred between February 19 through Septem-
ber 15, 1993, rather than between the April 15 through August 
15 dates set out in the original information. Harris objected to
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the state's amended information and again requested a continu-
ance, but the trial court overruled Harris's objection, stating that 
the defense previously had been notified that the information 
would need to be amended to reflect new dates. On appeal, Har-
ris concedes the amended information did not change the nature 
or degree of the crime with which he was charged. Nevertheless, 
he argues that, if he had known of the new dates, he could have 
furnished witnesses to rebut the victim's testimony that they had 
sex on February 19, 1993.' 

[I] By statute and case law, it is established that gener-
ally the time a crime is alleged to have occurred is not of criti-
cal significance unless the date is material to the offense. Fry v. 
State, 309 Ark. 316, 829 S.W.2d 415 (1992). That is particularly 
true with sexual crimes against children and infants. Id. In Fry, 
the state charged Fry with having raped ten and nine-year-old 
victims "on or about June or July, 1989." However, one of the vic-
tims testified she was living with her mother and stepfather, Fry, 
and attending school which was "about the end of May." The 
victim further said that "along those days, Fry would put his 
hand inside my underpants, stick his finger inside of me, between 
my legs and move it up and down." She said that it happened 
more than once, but not after school was out. 

Fry contended he was entitled to a directed verdict since 
the state alleged the offenses occurred in June or July, but the vic-
tim testified the incidents did not occur after school was out at 
the end of May. In rejecting Fry's argument that the trial court 
erred in denying his motion, this court related that the victim's 
testimony that school was out "around the end of May" is not a 
categorical certainty and school may have extended over into 
June. The court added that, giving that proof a margin of error 
produces no prejudice to Fry, whose defense was that the alleged 
incidents with the victims never occurred and were entirely fab-
ricated. 

In the present case, the victim testified on direct that Har-

'Harris claims he had no time to procure a doctor to explain Harris had sustained 
an injury that rendered him unable to have performed the sexual acts on the February 
date alleged. In addition, he contended that, with more time, he could have checked 
records to show the victim, her mother and siblings and friends were wrong with respect 
to the February date.
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ris first sexually abused her sometime in February and on cross-
examination, she said, "It was approximately February 19." Like 
the defense in Fry, Harris's defense here is that the offenses never 
happened. And concerning the February date in issue, the victim 
merely related that one of the incidents occurred "around the 
nineteenth." 

We also find the case of Huffman v. State, 288 Ark. 321, 
704 S.W.2d 627 (1986), helpful. There, Huffman was charged 
with deviate sexual activity with a girl under the age of eleven. 
Huffman argued that the trial court should have granted a con-
tinuance when, just before the trial began, the state amended its 
information to allege that the crime occurred between November 
1, 1983 and January 15, 1984. Citing Ark. Stat. Ann. § 43-1015 
(Repl. 1977) [now Ark. Code Ann. § 16-85-405(d)(1987)], this 
court rejected Huffman's argument, stating that, in a case of this 
kind, the particular time is not an ingredient of the offense, so 
the amendment was permissible. The court pointed out that the 
prosecutrix testified that there was intercourse both before and 
after Christmas (1983). 

Here, as noted above, the victim testified on direct that Har-
ris sexually abused her in February 1993, and it occurred on the 
first occasion when she stayed overnight at Harris's house. She 
could offer no exact date, but recalled the first incident occurred 
on the second day of her having first stayed at Harris's. She 
thought she had spent three nights at the Harris house, and Har-
ris had sex with her on the second and third nights. Although 
she testified Harris first had sex with her in February 1993, she 
then related other sexual encounters, ending in September 1993, 
when she spent weekends at the Harris abode. Other incriminat-
ing evidence was introduced including a card and numerous let-
ters from Harris to the victim. The card began, "Know where I'd 
Like to Be Right Now? Between you and this card." The letters 
were replete with terms of affection and love, in one was included 
a post script, "P.S. Hope you don't wear your birthday suit to 
school on your birthday. That's my suit! (he he) I Love You!" 

Prior to trial, the state revealed all the evidence it had to 
Harris's counsel concerning what the young prosecutrix had said 
as to when she claimed Harris first had sex with her. That was 
to have occurred in February 1993. While Harris, for defense
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purposes, would like to limit the girl's claim to having first had 
sex with him on the February 19 date set out in the amended 
information, he knew quite well that the girl's allegations cov-
ered her first weekend stay over at Harris's house. In this case, 
the particular time is not an ingredient of the offense with which 
Harris was charged, nor can we conclude the circumstances here 
show Harris was prejudiced by the amended information. 

In another argument, Harris refers to the Fifth, Sixth and 
Fourteenth Amendments and asserts the trial court should have 
quashed the entire jury panel because the panel did not reflect 
the composition of the community at large. 2 He says that of the 
385 names drawn for the jury panel, only 112, or 29%, were ever 
assigned to jury duty and the remainder were never served, excused 
or they never appeared. He said that, for unexplained reasons, 
fifty-eight persons were listed on the jury panel for his case, but 
only forty-four appeared. Harris moved to quash the jury panel, 
but the trial court denied the motion, stating that the forty-four 
jurors present were plenty. 

[2] Harris cites Lockhart v. McCree, 476 U.S. 162 (1986), 
for the proposition that, when large sectors of the public are 
excluded from the jury panel, that alone contravenes the fair-
cross-section requirement and dictates reversal. First, we need 
mention that Lockhart dealt with death-qualified juries, and the 
Supreme Court there merely held that such juries do not violate 
the fair-cross-section requirement of the Sixth Amendment. Lock-
hart has little application to the situation now before us. The 
Lockhart court did, however, announce that the essence of a "fair-
cross-section" claim is the systematic exclusion of a "distinctive 
group" in the community, but such a group is not defined in terms 
of shared attitudes that would prevent or substantially impair 
members of the group from performing one of their duties as 
jurors. Id. at 174. Here, at the time the jury was selected, Har-
ris's objection to the jury panel focused only on the limited num-
ber of jurors assigned to the panels, not to the exclusion of any 
distinctive group. He waited until after trial in his motion for 
new trial to raise his contention that the limited number of assigned 
jurors somehow deprived him of peers of his own age group "who 

2 Harris never questioned whcthcr the statutory procedures for empaneling petit 
jurors were followed.
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would be expected to better understand his position in this case." 
Harris's objection was untimely. See Smith v. State, 318 Ark. 
142, 883 S.W.2d 837 (1994). However, timeliness aside, he offers 
no criteria used to determine the boundary limits when defining 
the "age group" excluded or that such an age group was sys-
tematically excluded. Nor does Harris cite legal authority or pre-
sent convincing argument that such an age group falls within a 
"distinctive group" in the community as is required under the 
fair-cross-section component of the Sixth Amendment. 

[3] In reviewing the record, we recognize an apparent 
problem existed in the jury selection process since only a lim-
ited number of jurors were assigned and appeared for jury duty. 
The trial courts are obliged to correct any such problems when 
the selection process is properly challenged and timely brought 
to their attention. Nonetheless, in the situation at hand, we hold 
no deliberate or systematic exclusion of any distinctive class was 
timely shown, nor did Harris show he was prejudiced by the 
selection process. See Berna v. State, 282 Ark. 563, 670 S.W.2d 
434 (1984); see also Ruiz v. State, 299 Ark. 144, 772 S.W.2d 
297 (1989), (where 403 venirepersons were subject to call as 
potential jurors, but 198 were excused by the trial judge for var-
ious reasons and some could not be contacted or were thought 
to be dead or unavailable, leaving only 90 to show up for the 
jury selection, the trial judge was held not to have abused his 
discretion in granting excuses or in depriving the defendants of 
a jury representing a fair-cross-section of the community). 

Harris also claims error because, on voir dire, one of the 
jurors failed to reveal he was a candidate for sheriff. He urges 
that the fact the juror was seeking the office of sheriff created or 
evidenced a bias towards Harris. We cannot agree. 

[4] A potential juror may be challeged for cause if he or 
she is actually biased. This court has held that a venireperson is 
actually biased if he or she cannot try the case impartially and 
without prejudice to the substantial rights of the party challeng-
ing. Henry v. State, 309 Ark. 1, 828 S.W.2d 346 (1992). This 
determination lies within the sound discretion of the trial court. 
Id.

[5]	 Here, on voir dire, the questioned juror was never 
asked if he was a candidate, but he did disclose he was the chap-
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lain for the sheriff's department. When asked if there was any-
thing known to him that would present any problem in render-
ing a fair and impartial jury verdict, the juror said no. On this 
point, Harris presents no legal citation or authority that a juror 
may be presumed biased merely because he chose to run for sher-
iff or any other office. Authority does exist which holds that bias 
will not be presumed merely because a juror works in law enforce-
ment. Tinsley v. Borg, 895 F.2d 520 (9th Cir. 1990). In sum, Har-
ris fails to show that the trial court abused its discretion in refus-
ing to exclude the juror challenged by Harris. 

[6] Harris's next argument challenges the trial court's 
admission of a medical report into evidence. That report con-
tained the victim's statements to Dr. James Greene that she had 
had sexual intercourse with Harris. Below, Harris contended that 
the report contained inadmissible hearsay that deprived him of 
his rights under the Fifth, Sixth and Fourteenth Amendments. 
On appeal, however, he asserts the state failed to lay a proper 
foundation for admission of the medical report as a Business 
Record exception under Rule 803(6) of the Uniform Rules of 
Evidence. It is well settled that arguments not raised at trial will 
not be addressed for the first time on appeal and that parties can-
not change the grounds for an objection on appeal, but are bound 
on appeal by the scope and nature of their objections as pre-
sented at trial. Stricklin v. State, 318 Ark. 36, 883 S.W.2d 465 
(1994).

[7] In his fifth argument, Harris complains that he was 
not allowed to testify that the victim's father, Frank Brock, phys-
ically abused her and her siblings and that Harris's actions were 
consistent with helping the family escape from that abuse. The 
record, however, reflects considerable testimony was elicited con-
cerning the father and how he physically abused his children. 
Harris testified how Brock had jerked and thrown his daughter 
around, one time causing her to sustain a cut arm. Brock's son 
also related that his father had whipped him with a belt and left 
stripes on his back. A state police officer also testified that Brock 
had beaten and roughed up his children. This and other evidence 
was introduced at trial, and we fail to see how, in any signifi-
cant way, Harris failed to get what he wanted on this issue before 
the jury. Harris suffered no prejudice.
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[8] Harris's final argument involves his claims that the 
statutory bifurcation process is unconstitutional because (1) no 
appellate review of his sentence is provided, (2) the process con-
tains a "sunset provision," (3) the process denies him the right 
to confront and cross examine witnesses, (4) the process does 
not allow for voir dire regarding possible sentences and (5) the 
bifurcation law violates the ex post facto clause.' Below, Harris 
made a general objection to a bifurcated trial by stating the fol-
lowing:

And, if the Court please, it is further respectfully sub-
mitted that such statute is unconstitutional and in viola-
tion of the Arkansas and Federal Constitutions, particu-
larly, Amendments Five, Six, and Fourteen to the United 
States Constitution, and similar provisions of the Arkansas 
Constitution, in that they do not permit the defendant's 
jury trial as contemplated by the constitutional provisions. 

As is readily discerned from his objection, Harris failed to pre-
serve at trial the specific constitutional questions he now seeks 
to advance in this appeal. This court does not consider arguments 
which are not supported by compelling argument or citations of 
law. Keifer v. State, 297 Ark. 464, 762 S.W.2d 800 (1989). We 
do point out, however, that this court recently fully addressed 
and rejected the ex post facto argument in Williams v. State, 318 
Ark. 846, 887 S.W.2d 530 (1994). 

For the reasons above, we affirm. 

3 Harris sets out a seventh point, but it concerns thc trial court's denial of his motion 
for new trial and merely covers issues already addressed.


