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1. VENUE — BASIC RULE OF VENUE — HISTORICALLY VENUE STATUTES
HAVE BEEN HELD NOT TO ALLOW A PARTY TO FILE A SUIT FOR ECONOMIC
DAMAGES AS A RESULT OF FRAUD IN A COUNTY WHERE THE ONLY CON-
NECTION WITH THAT COUNTY WAS THE PLAINTIFF’S RESIDENCE. ~—
Venue is fixed by statute; the basic rule of venue is that a defen-
dant must be sued in the county where he lives or is summoned; it
has been consistently held that the venue statutes do not allow a
plaintiff to file suit for economic damages as the result of a fraud
in a county when the only connection with that county is the plain-
tiff’s residence.

2. STATUTES — VENUE FOR FRAUD -— STATUTE ALLOWS PLAINTIFF TO
FILE SUIT FOR FRAUD IN THE COUNTY OF HIS RESIDENCE AT THE TIME
OF THE FILING OF THE COMPLAINT, NO MATTER WHERE THE FRAUD
OCCURRED. — Ark. Code Ann. § 16-60-113(b)(1987) clearly states
that: “Any action for any type of fraud may be brought in the county
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where any one (1) plaintiff resides. . . .”; the statute uses the pre-
sent tense by providing that suit may be brought where one of the
plaintiffs “resides”; it allows a plaintiff to file suit for fraud in the
county of his residence at the time of the filing of the complaint,
no matter where the fraud occurred.

3. STATUTES — USE OF EMERGENCY CLAUSE TO DETERMINE LEGISLATIVE
INTENT — WHEN NECESSARY. — When the meaning of a statute is
ambiguous, the court will look at either the title or the emergency
clause, or both, in order to determine legislative intent, but when
the language of a statute is certain and the intent obvious from that
language, there is no need to resort to a search of the title or emer-
gency clause.

4. VENUE — LAW CHANGED THE RULE AS TO PROPER VENUE FOR FRAUD
ACTIONS — TRIAL COURT’S RULING CORRECT. — Where the language
of the statute at issue was certain, the trial court correctly ruled
that the 1985 act changed the law so that an action for fraud could
be brought in the county where one of the plaintiffs resided at the
time the suit was filed.

5. STATUTES — STATUTE APPLIES TO ANY TYPE OF FRAUD, INCLUDING
CONSTRUCTIVE FRAUD. — Ark. Code Ann. § 16-60-113(b) provides
that it applies to “[a]ny action for any type of fraud”; the meaning
of the statute is obvious, and it applies to actions for constructive
fraud.

6. STATUTES — RESIDENCE CHOSEN OVER DOMICILE IN STATUTE —
STATUTE ALLOWS SUIT FOR FRAUD TO BE FILED AT THE ACTUAL ABODE
OF ONE OF THE PLAINTIFFS. — A person may have a residence in
one county and his domicile in another, and, in drafting 16-60-113
the legislature deliberately chose to use the word “residency” in
the statute; “residency” means the place of actual abode, not a
home which one expects to occupy at some future time; thus the
statute allowed a suit for fraud to be filed at the place of actual
abode of one of the plaintiffs.

7. STATUTES — VENUE FOR FRAUD ACTION IN THE COUNTY WHERE THE
PLAINTIFF RESIDES — RESIDENCY AT THE TIME OF THE INJURY NOT
REQUIRED. — The appellant’s argument that, even if the statute pro-
vides that the action can be brought in the county where one of
the plaintiffs resides and even if the appellee was a resident of the
county, he did not reside there when the cause of action accrued;
therefore, venue was improper in that county; this argument was
without merit where it was clear that the statute at issue provided
that a cause of action for fraud could be brought in the county
where “any one (1) plaintiff resides,” requiring residency at the
time the suit was filed, not at the time of injury, as argued by the
appellants.

8. APPEAL & ERROR — ARGUMENT NOT RAISED AT TRIAL — MATTER



ARK.] QUINNEY V. PITTMAN 179

10.
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NOT CONSIDERED ON APPEAL. — Where the argument was not raised
at the trial level, it was not reached on appeal; the court will not
consider a matter raised for the first time on appeal.

MOTIONS — MOTION FOR DIRECTED VERDICT — STANDARD FOR
REVIEWING THE SUFFICIENCY OF THE EVIDENCE. — A motion for a
directed verdict is a challenge to the sufficiency of the evidence;
the standard for reviewing the sufficiency of the evidence is well
settled: (1) the evidence is viewed in a light most favorable to the
appellee; (2) the jury’s finding will be upheld if there is any sub-
stantial evidence to support it; and (3) substantial evidence is that
of sufficient force and character to induce the mind of the factfinder
past speculation and conjecture.

WITNESSES — CREDIBILITY OF — FINDER OF FACT WEIGHS CREDIBIL-
ITY. — It is the province of the finder of fact to weigh the credi-
bility of witnesses.

MOTIONS — MOTION FOR DIRECTED VERDICT DENIED — NO ERROR
FOUND. — Where the appellant moved for a directed verdict on the
specific ground that there was no justifiable reliance by the appellees
on its representations, yet there was considerable evidence of just
such reliance, the trial court correctly denied the motion.

APPEAL & ERROR — ARGUMENT RAISED FOR THE FIRST TIME ON APPEAL
— ARGUMENT NOT CONSIDERED. — Where, on appeal, the appellant
argued that the appellees did not rely on the letter, and, therefore,
it was immaterial, and that the trial court did not conduct an A.R.E.
Rule 403 weighing of the evidence, yet neither of these arguments
was made to the trial court, the appellate court did not consider
them.

JURY — JURY INSTRUCTION NOT PROFFERED BY APPELLANT — APPEL-
LANT COULD NOT LATER COMPLAIN ABOUT THE FAILURE TO GIVE IT. —
The appellant’s argument that the court erred in disallowing it to
use and argue a comparative fault defense to the jury and in fail-
ing to give a comparative fault instruction was without merit where
the appellant did not proffer any comparative fault instructions that
it might have wanted given; a party cannot complain about the fail-
ure to give an instruction when he did not proffer the instruction.
APPEAL & ERROR — NEITHER AUTHORITY, NOR CONVINCING ARGU-
MENT MADE BY APPELLANT — POINT AFFIRMED ON APPEAL. — Where
the appellant contended that the trial court erred in granting a
directed verdict against its counterclaim, yet it cited no authority
for upholding the counterclaim, nor did it make a convincing argu-
ment for reversal on the point and there was no apparent merit to
the argument, the appellate court affirmed it; when an appellant
neither cites authority, nor makes a convincing argument, and where
it is not apparent without further research that the point is well
taken, the appellate court will affirm.
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Appeal from Monroe Circuit Court; Jack L. Lessenberry,
Judge; affirmed.

The Gill Law Firm, by: Victor A. Fleming, for appellant.

Daggett, Van Dover & Donovan, by: Robert J. Donovan,
for appellees.

RoOBERT H. DUDLEY, Justice. The primary issue in this appeal
is whether venue of this constructive fraud case lay in Monroe
County. The trial court correctly ruled that the action was prop-
erly brought in Monroe County, and we affirm.

There is no serious dispute about where and when the deter-
minative facts occurred. In the first part of 1992, John and Car-
olyn Pittman, plaintiffs, resided in Phillips County. John Pittman
served as a chancellor of the First Judicial District, and Phillips
County is one of the five counties in the district. Judge Pittman
was elected to the Arkansas Court of Appeals for a term begin-
ning January 1, 1993.

On July 16, 1992, after Judge Pittman was elected to the
court of appeals, the Pittmans entered into a contract for the pur-
chase of a home in Pulaski County, where the court of appeals
is located. The contract was conditioned upon the sale of their
home in Phillips County and also upon an inspection for defects
in the home in Pulaski County.

On July 18, 1992, the Pittmans entered into a contract, styled
a “service agreement,” for inspection of the home by GQ Inspec-
tion Service. Greg Quinney, defendant, did business under the
trade name of GQ Inspection Service. The discussions about the
service agreement took place in Pulaski County, and the docu-
ment was executed in Pulaski County. All subsequent statements
and acts by GQ were made or done in Pulaski County.

The Pittmans did not know that GQ had previously inspected
the home for another couple, who were also prospective pur-
chasers, and had found that a major defect existed under the
home. As a result of GQ’s discovery of the major defect, the
other couple withdrew from their agreement to buy the home.
The sellers’ real estate agent, Betty Fureigh, expressed displea-
sure with GQ. Gregory Quinney, GQ’s owner, admitted that Betty
Fureigh was “mad” about the report. Testimony showed that inde-
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pendent home inspectors rely on real estate agents for referral busi-
ness.

On July 18, the same date the service agreement was made,
Lance Lefler, an employee of GQ, inspected the house. The
Pittmans were present, but John Pittman was physically unable
to crawl under the house. Lefler issued a written report to the
Pittmans indicating some areas of dry rot and other problems
under the house. The report was made to the Pittmans in Pulaski
County.

On July 21, GQ sent a letter to Betty Fureigh, the real estate
agent representing the sellers. Fureigh was upset over Lefler’s
report. Quinney reassured Fureigh that the damage under the
house was not extensive. The Pittmans did not see the letter until
after filing suit.

On July 28, the Pittmans called Lefler for a reinspection.
He orally reported to them, in Pulaski County, that the repairs that
had been made were satisfactorily completed. There was con-
flicting testimony as to whether Lefler informed the Pittmans
that additional repair work was necessary.

On August 4, the Pittmans moved out of their home in
Phillips County. On August 5, Carolyn Pittman and the children
moved into the home in Pulaski County.

On August 4, Lefler was called back to inspect the house.
On August 7, 1992, the Pittmans and GQ signed a “Memoran-
dum of Agreement Regarding Inspection and Repairs at 7 Fox-
hunt Trail.” This is the last act involving the Pittmans and GQ,
and all of these acts took place in Pulaski County.

On August 14, John Pittman moved into a recreational cabin
the family owned in Monroe County. Monroe County is also
within the First Judicial District. John Pittman intended to reside
in the cabin in the judicial district for the remaining weeks of his
term as chancellor. On about half of the weekends he drove to
Pulaski County to be with his family, and on other weekends his
family came to Monroe County to see him. He spent all of the
week nights and half of the weekends at the cabin. He had a tele-
phone and all utilities, as well as a computer, some office equip-
ment, and some of the court reporter’s equipment there. He reg-
istered to vote in Monroe County.
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On August 20, 1992, the Pittmans paid for the house in
Pulaski County, received a warranty deed to it, and executed a
mortgage to the lender. The loan closing was conducted in Pulaski
County. Proof showed that the Pittmans, at least in part, relied
on the GQ report and subsequent reinspections in purchasing the
home. Shortly thereafter, the Pittmans learned that there was a
real danger of the first floor collapsing and that the only accept-
able repair of the house would involve the removal and replace-
ment of all first floor joists, beams, supporting beams, subflooring
and flooring, as well as extensive support, all at a cost of approx-
imately $150,000.

On September 25, 1992, the Pittmans filed suit in Monroe
County for constructive fraud against Gregory Quinney d\b\a GQ
Inspection Service, Inc., the sellers of the home, the sellers’ real
estate agent and the agency for whom she worked, and a termite
inspection service. None of the other defendants had committed
any act in Monroe County. The Pittmans subsequently settled
with all of the defendants except GQ. In late December 1992,
Judge Pittman moved to Pulaski County in order to serve on the
court of appeals, beginning in January 1993.

GQ Inspection Service moved to dismiss the complaint on
the ground that venue did not properly lie in Monroe County.
GQ argued that the applicable statute required a suit for con-
structive fraud to be filed in the county of the defendant’s resi-
dence or where the allegedly fraudulent acts were committed,
which was Pulaski County. Alternatively, GQ argued that even
if the statutes did not so require, the Pittmans could not file suit
in Monroe County because neither of them was a resident of that
county for venue purposes. The trial judge ruled that venue was
properly fixed in Monroe County under Ark. Code Ann. § 16-60-
113(b) (1987) because John Pittman resided in that county at the
time suit was filed. The case went to trial, and a Monroe County
jury found GQ guilty of constructive fraud and returned a ver-
dict of $120,000.00. After the settlements are taken into account,
GQ will be required to pay $30,000.00 under the judgment. On
appeal, GQ repeats each of its venue arguments.

[11  We first address GQ’s statutory argument. Venue is
fixed by statute. Since statehood, the General Assembly has pro-
vided that the basic rule of venue is that a defendant must be
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sued in the county where he lives or is summoned. Ark. Revised
Stat. ch. 116, § 4 (1838); Ark. Code Ann. § 16-60-116 (1987);
First South, PA. v. Yates, 286 Ark. 82, 689 S.W.2d 532 (1985).
The Pittmans’ suit alleged a constructive fraud. We have con-
sistently held that the venue statutes do not allow a plaintiff to
file suit for economic damages as the result of a fraud in a county
when the only connection with that county is the plaintiff’s res-
idence. See First South, PA., 286 Ark. 82, 689 S.W.2d 532, for
a complete history of the statutes and our cases.

However, in 1985, the General Assembly enacted Act 921,
which is codified as Ark. Code Ann. § 16-60-113(b) (1987). It
is our fundamental duty, of course, to give effect to the legisla-
tive purpose set by the venue statutes. Subsection (b) of section
16-60-113 currently provides as follows:

Any action for any type of fraud may be brought in
the county where any one (1) plaintiff resides or any one
(1) defendant is located, in the county where one (1) or
more of the acts utilized to induce, perpetuate or conceal
the fraud was performed, or the county from which an act
or one (1) or more of the fraudulent acts or part of a scheme
to defraud was originated or was communicated from or into
by telephone, mail, or other means orally or in writing.

In listing the alternative venues for fraud, the General Assem-
bly followed the recognized rule of grammar that a list of items
followed by commas and ending with the word “or” between the
final two items shall be read in the disjunctive. See Hughey v.
State, 310 Ark. 721, 840 S.W.2d 183 (1992). The current statute
thus provides three separate venues for fraud:

(1) the county where one plaintiff resides or one defen-
dant is located;

(2) the county where one or more of the fraudulent acts
occurred; or

(3) the county where the fraud originated or from which
it was communicated.

[2]  The statute is clear: “Any action for any type of fraud
may be brought in the county where any one (1) plaintiff
resides. . . .” Ark. Code Ann. § 16-60-113(b) (1987). The statute
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uses the present tense by providing that suit may be brought
where one of the plaintiffs “resides.” It does not use the past
tense, or refer to the county of residence “at the time the cause
of action arose,” as does the first subsection of the statute, sub-
section (a). The distinction between subsections (a) and (b) of sec-
tion 16-60-113 was obviously intentional. It allows a plaintiff to
file suit for fraud in the county of his residence at the time of the
filing of the complaint, no matter where the fraud occurred.

[3, 4] GQ argues that the title and emergency clause of the
1985 amendment do not mention that an action for fraud can be
brought in the county where one of the plaintiffs resides, and we
should look to the title and emergency clause to determine the
true legislative intent. When the meaning of a statute is ambigu-
ous, we will look at either the title or the emergency clause, or
both, in order to determine legislative intent, but when the lan-
guage of a statute is certain and the intent obvious from that lan-
guage, we need not resort to a search of the title or emergency
clause. American Casualty Co. v. Mason, 312 Ark. 166, 848
S.W.2d 392 (1993). The statute at issue is certain. In summary,
the trial court correctly ruled that the 1985 act changed the law
so that an action for fraud could be brought in Monroe County,
the county where one of the plaintiffs resided at the time the suit
was filed.

[5] GQ fleetingly contends that Ark. Code Ann. § 16-
60-113(b) does not apply to actions for constructive fraud. The
statute provides that it applies to “[a]ny action for any type of
fraud.” Id. (emphasis added). We have previously held that the
meaning of the statute is obvious, and it applies to actions for con-
structive fraud. Evans Indus. Coatings, Inc. v. Chancery Court,
315 Ark. 728, 870 S.W.2d 701 (1994).

[6] GQ next argues that, even if the statute allows a fraud
action to be brought in the county where one of the plaintiffs
resides, John Pittman did not reside in Monroe County. In Good-
win v. Harrison, 300 Ark. 474, 780 S.W.2d 518 (1989), when
faced with the same issue, we examined our past cases involv-
ing the residence of a plaintiff under Ark. Code Ann. § 16-60-
112(a) (1987). The language of that statute and the statute at
issue are comparable. We concluded that the General Assembly
was aware of the difference between the words “residency” and
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“domicile,” was aware of the fact that a person might have a res-
idence in one county and his domicile in another, and deliberately
chose to use the word “residency.” “Residency” means the place
of actual abode, not a home which one expects to occupy at some
future time. Id. at 479, 780 S.W.2d at 520. There is no valid rea-
son to make a distinction between the statute at issue in that case
and the statute at issue in this case. Thus, we hold that the statute
allows a suit for fraud to be filed at the place of actual abode of
one of the plaintiffs. John Pittman’s actual abode was in Mon-
roe County at the time he filed the suit.

[71  GQ additionally argues that, even if the statute pro-
vides that the action can be brought in the county where one of
the plaintiffs resides and even if John Pittman was a resident of
Monroe County, he did not reside there when the cause of action
accrued; therefore, venue was improper in Monroe County. The
statute at issue, subsection (b) of section 16-60-113, provides
that a cause of action for fraud can be brought in the county
where “any one (1) plaintiff resides.” The statute uses the pre-
sent tense, which indicates residency at the time the suit is filed.
GQ’s argument below, and its argument on appeal, both involve
cases construing another statute, Ark. Code Ann. § 16-60-112
(1987). That statute, unlike the one currently at issue, provides
that venue for personal injury action lies “in the county where
the person injured or killed resided at the time of injury.” Id.
§ 16-60-112(a) (emphasis added). That statute, 16-60-112, does
fix the time of residency “at the time of injury,” but the General
Assembly chose not to use that language in the statute now before
us, 16-60-113(b), and instead provided that suit can be brought
in the county where “any one (1) plaintiff resides.”

[8] As a subpart of this argument, GQ argues that any
fraud it might have committed was completed by August 7, 1992,
the date the Pittmans and GQ signed the “Memorandum of Agree-
ment Regarding Inspection and Repairs at 7 Foxhunt Trail.” GQ’s
abstract does not reflect that this argument was raised during the
pretrial hearing on GQ’s motion to dismiss for lack of venue and
at trial the Pittmans testified without objection that they relied
on all of GQ’s representations in their purchase of the home on
August 14, 1992. In addition, the jurors were instructed, with-
out objection, that they were to determine whether the Pittmans
suffered damages as a result of their purchase of the house in
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reliance on misrepresentations by GQ. Thus, this argument was
not raised at the trial level, and we will not consider a matter
raised for the first time on appeal. Pledger v. C.B. Form Co., 316
Ark. 22, 871 S.W.2d 333 (1994).

[91 GQ next contends that the trial court erred in refus-
ing to grant a directed verdict in its favor. A motion for a directed
verdict is a challenge to the sufficiency of the evidence. Our stan-
dard in reviewing the sufficiency of the evidence is well settled:
(1) The evidence is viewed in a light most favorable to the
appellee; (2) the jury’s finding will be upheld if there is any sub-
stantial evidence to support it; and (3) substantial evidence is
that of sufficient force and character to induce the mind of the
factfinder past speculation and conjecture. Allred v. Demuth, 319
Ark. 62, 64, 890 S.W.2d 578 (1994). GQ moved for a directed
verdict on the specific ground that there was no justifiable reliance
by the Pittmans on its representations. The trial court correctly
denied the motion.

[10, 11] It was undisputed that the Pittmans employed GQ
to inspect the home before they decided to purchase it. Lance
Lefler, an employee of GQ, inspected the home on two occa-
sions. There was a dispute over the contents of Lefler’s state-
ments to the Pittmans. John Pittman testified that Lefler indi-
cated on his second visit that the repair work had been completed
properly. Pittman testified that he and his wife relied on this
statement in making a commitment to the sellers to accept the
repairs as satisfactory. He also stated that he overheard a con-
versation between Lefler and Betty Fureigh, the real estate agent
for the seller, discussing the reinspection and Lefler said that
only a few boards needed to be replaced. Carolyn Pittman testi-
fied that on Lefler’s second inspection he indicated that the repairs
that had been made were satisfactory and only a few boards still
needed to be replaced. This testimony, while disputed by GQ,
amounted to substantial evidence to support the jury’s finding of
fact. It is the province of the finder of fact to weigh the credi-
bility of witnesses. Maloy v. Stuttgart Memorial Hosp., 316 Ark.
447, 872 S.W.2d 401 (1994). GQ makes other arguments about
insufficiency of the evidence, but because those arguments were
not brought to the attention of the trial court, we do not consider
them.
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GQ’s next assignment of error is that the trial court erred in
allowing into evidence a letter from Greg Quinney, GQ’s owner,
written to Betty Fureigh, the sellers’ real estate agent. The let-
ter states, in pertinent part, that “the additional damage not
reported in the initial inspection [for the previous prospective
purchaser] is not extensive” and that the “repair work for the dry
rotted joists is satisfactory.” The ruling admitting the letter
occurred as follows. A witness for the Pittmans, an architect, tes-
tified: “If I were doing an inspection for a homeowner I would
have said something more than what was stated in the GQ report.
I would have been direct about the extensiveness of the damage
involved. It is widespread, over the entire house. And I think I
would have been a little clearer on where the damage was and
the extent of the damage.” The Pittmans’ attorney started to ask
the next question and then said only, “We have a letter here.”
GQ’s attorney objected and stated in part: “It {the letter] has the
potential to be a prior inconsistent statement, and we have not
objected to it being a part of the record. However, unless Mr.
Donovan [Pittmans’ attorney] can show otherwise, it was not
material or relevant to any issue that this witness is going to tes-
tify to and is not in evidence yet. I can see where it would be
admissible to impeach Mr. Quinney’s credibility, but since it did
not come up prior to closing, it does not appear that the infor-
mation contained in it —[.]” At this point the trial court overruled
the objection. GQ’s attorney stated that the Pittmans would use
the letter to show that Greg Quinney was saying one thing while
his employee was saying another.

[12] On appeal GQ argues that the Pittmans did not rely
on the letter, and, therefore, it was immaterial. In its reply brief
GQ argues that the trial court did not conduct an A.R.E. Rule
403 weighing of probative value against unfair prejudice. Neither
of these arguments was made to the trial court. At trial, GQ admit-
ted that the letter would be admissible for impeachment. Its rel-
evancy argument was that the letter was not relevant to the tes-
timony of the architect. In short, GQ’s argument to the trial court
was that the letter was admissible, but not through the testimony
of the architect. However, GQ does not pursue that argument on
appeal. Rather, on appeal GQ argues that the Pittmans did not rely
on the letter, and there was no Rule 403 weighing. Because these
arguments are raised for the first time on appeal, we do not con-
sider them.
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[13] GQ’s next point of appeal is that “[t]he court erred
in disallowing GQ to use and argue a comparative fault defense
to the jury and in failing to give a comparative fault instruction.”
The trial judge ruled that the action was for constructive fraud
and that the comparative fault statute, Ark. Code Ann. § 16-64-
122 (Supp. 1993), applies to “actions for damages for . . . injury
to property in which recovery is predicated upon fault” and that
this was neither an action for “injury to property,” nor was it an
action involving “fault” as that word is defined in the statute.
Subsequently, GQ did not proffer any comparative fault instruc-
tions that it might have wanted given. A party cannot complain
about the failure to give an instruction when he did not proffer
the instruction. ARCP Rule 51; Precision Steel Warehouse, Inc.
v. Anderson-Martin Mach. Co., 313 Ark. 258, 854 S.W.2d 321
(1993).

Finally, GQ contends that the trial court erred in granting a
directed verdict against its counterclaim. GQ filed a counterclaim
that refers to the contract between the Pittmans and GQ and then
alleges:

The claim against GQ is itself a breach in that it alleges
GQ’s inspection was exactly that which the language quoted
above from Exhibit A [the contract] says it was not.

Counterdefendant’s breach of contract by naming GQ
herein has caused GQ damages in the form of legal fees and
lost earnings and going to trial as a defendant herein will
cause GQ further legal fees and lost earnings. Upon pre-
vailing herein, GQ should be entitled to all costs, plus attor-
ney’s fees.

[14] In its argument, GQ contends that the Pittmans
breached the contract with GQ by filing the constructive fraud
action because the contract provided that GQ’s inspection services
“are not deemed to be a warranty.” GQ cites no authority for
upholding the counterclaim, nor does it make a convincing argu-
ment for reversal on the point, and we see no apparent merit in
the argument. When an appellant neither cites authority, nor
makes a convincing argument, and where it is not apparent with-
out further research that the point is well taken, the appellate
court will affirm. Mikel v. Hubbard, 317 Ark. 125, 876 S.W.2d
558 (1994).
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Affirmed.
Special Justice GEORGIA ELROD joins in this opinion.

NEWBERN, J., not participating.




