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1. WITNESSES — ADMISSIBILITY OF IDENTIFICATION — FACTORS ON 
REVIEW. — A trial court's ruling on the admissibility of an identi-
fication will not be reversed unless it is clearly erroneous, and the 
court does not inject itself into the process of determining reliability 
unless there is a substantial likelihood of irreparable misidentifi-
cation. 

2. WITNESSES — IDENTIFICATION PROCEDURE NOT SUGGESTIVE — UP TO 
JURY TO WEIGH CREDIBILITY. — Where there were no suggestive ele-
ments to the lineup identification procedure, and there were suffi-
cient aspects of reliability surrounding the identification to permit 
its use as evidence, it was then for the jury to weigh its credibil-
ity. 

3. EVIDENCE — TRIAL COURT'S RULING CORRECT — VICTIM HAD A RIGHT 
TO BE PRESENT. — The appellant's contention that the trial court 
erred in interpreting Rule 616 of the Arkansas Rules of Evidence
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to allow one victim to remain in the courtroom at the suppression 
hearing while another victim identified the appellant was without 
merit; the trial court's ruling involving Rule 616 was correct; the 
female victim was a victim of the crimes conunitted against her 
and her property and therefore had a right to be present under the 
rule; she was not a witness to the crimes committed against the 
other victim's person and property, and therefore did not have to 
be excluded as a witness to those crimes. 

4. APPEAL & ERROR — RECORD PROVIDED INSUFFICIENT TO SHOW THE 
TRIAL COURT ERRED — ARGUMENT WAIVED ON APPEAL. — Where, 
after the judge made the ruling which prohibited showing or men-
tioning the weapons, he told the prosecutor to remove the weapons 
before the jury returned and the appellant did not bring up a record 
sufficient to show that any of the jurors saw the weapons or heard 
any comment about them, his argument failed; it was the appel-
lant's duty to bring up a record sufficient to show that the trial 
court erred, and his failure to do so resulted in a waiver of the argu-
ment on appeal. 

5. CRIMINAL LAW — SENTENCING — SENTENCE NOT ILLEGAL. — A sen-
tence of "more than life" is defined as life without parole or death; 
therefore, the appellant's two sentences of one hundred years each 
were within the statutory limits and thus were not facially illegal. 

6. APPEAL & ERROR — ARGUMENT NOT RAISED BELOW — EVEN CON-
STITUTIONAL ARGUMENTS ARE WAIVED ON APPEAL. — Where the 
appellant made no such Constitutional argument in the trial court, 
the appellate court would not consider it; even a Constitutional 
argument, if raised for the first time on appeal, will not be con-
sidered. 

Appeal from Pulaski Circuit Court, Fourth Division; John 
Langston, Judge; affirmed. 

Clarence Walden Cash, for appellant. 

Winston Bryant, Att'y Gen., by: Kent G. Holt, Asst. Att'y 
Gen., for appellee. 

ROBERT H. DUDLEY, Justice. Around eight o'clock on the 
morning of April 1, 1993, an armed burglar broke into the home 
of Cloy Evans in southwest Little Rock. When the burglar dis-
covered that Evans was inside the home, he ordered him to sit 
down and stay there. The burglar-robber was in Evans's home 
for nearly an hour, and during that time he kept checking on 
Evans to be certain that he did not try to get away or call the 
police. Evans observed the burglar-robber during this time. When
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he left, the burglar took a twenty-gauge shotgun, two twenty-
two caliber rifles, ammunition, a fishing rod, jewelry, watches, 
a small amount of cash, and a blue and white cap. 

A short time later, about nine the same morning, a burglar 
broke and entered the home of Evans's next door neighbors, 
Homer and Vivian Allbritton. The burglar was dressed the same 
as the burglar who had broken into the Evans home earlier, except 
that he was wearing a blue and white cap that was identical to 
the one taken from Evans. The burglar-robber held a shotgun on 
Homer Allbritton and told both of the Allbrittons to lie on the 
floor. The robber took jewelry and money and left in the cou-
ple's 1983 Mercury. 

The next day a Little Rock police officer responded to a call 
about a suspicious person matching the burglar-robber's descrip-
tion. The officer testified that the person was walking with a 
limp, as though he was carrying something in his pants leg. The 
suspicious person went behind a building, and after he came out 
from behind the building the officer searched him. He was not 
carrying a weapon, but the officer searched the building and 
found two sawed-off shotguns and an Uzi machine gun. 

Appellant was charged with two counts of aggravated rob-
bery, two counts of burglary, two counts of theft of property, one 
count of kidnapping, one count of criminal use of prohibited 
weapons, and one count of possession of a firearm by a felon. He 
was convicted of the two counts of burglary, the two counts of 
aggravated robbery, the one count of kidnapping, and the two 
counts of theft of property. The charge of criminal use of pro-
hibited weapons was dismissed. The charge of possession of a 
firearm by a felon was severed for a separate trial. Appellant was 
sentenced as a habitual offender to forty years for the burglary 
of the Evans home, one hundred years for the aggravated robbery 
of Evans, thirty years for the theft of Evans's property, forty 
years for kidnapping Evans, forty years for the burglary of the 
Allbritton home, one hundred years for the aggravated robbery 
of the Allbrittons, and thirty years for the theft of the Allbrit-
tons' property. The trial court ordered that all of the sentences, 
except one, be served consecutively. The result is that appellant 
was sentenced to a total of three hundred and forty years in prison. 
We affirm the judgment of convictions.
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Appellant's first assignment of error, and its subpoint, involve 
the trial court's rulings allowing the victims to identify appel-
lant as the person who committed the crimes. After the police-
man arrested appellant, Cloy Evans and Homer and Vivian Allbrit-
ton were called to the police station to view a lineup for 
identification purposes. They viewed the lineup separately. Evans 
"positively" identified appellant as the person who broke into 
his home and committed the crimes. Vivian Allbritton first iden-
tified appellant as a "look-alike" and then changed her identifi-
cation to "positive." Homer Allbritton did not make an identifi-
cation. 

Appellant moved to suppress both the lineup identification 
and the in-court identification on the ground that the lineup was 
impermissibly suggestive. In addition, at the suppression hear-
ing, appellant moved to have Vivian Allbritton placed under the 
exclusionary provisions of Rule 615 of the Arkansas Rules of 
Evidence while Cloy Evans testified. The trial court ruled that 
Vivian Allbritton was a victim and had a right to be present under 
Rule 616. See A.R.E. Rule 616. Appellant replied that Vivian 
Allbritton was not a victim of the crimes committed against the 
person and property of Cloy Evans. The trial court then ruled 
that even if Vivian Allbritton did not have a right to be present 
as a victim of the crimes against Evans's person and property 
under Rule 616, she was not a witness to those crimes and would 
not testify about them; therefore, she could not be excluded under 
Rule 615. Evans testified that he viewed the lineup of six men 
for about one minute before identifying appellant. Vivian Allbrit-
ton also testified that she had identified appellant. The trial court 
denied the motion to suppress the out-of-court identification by 
the two victims. 

At the trial, in the State's case-in-chief, Cloy Evans and 
Vivian Allbritton each identified appellant. Both described the 
good lighting when he was in their homes and their resulting 
ability to clearly see appellant. 

[1, 2] We will not reverse a trial court's ruling on the admis-
sibility of an identification unless it is clearly erroneous, and we 
do not inject ourselves into the process of determining reliabil-
ity unless there is a substantial likelihood of irreparable misiden-
tification. Bishop v. State, 310 Ark. 479, 839 S.W.2d 6 (1992).
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Here, there were no suggestive elements to the lineup identifi-
cation procedure, and there were sufficient aspects of reliability 
surrounding the identification to permit its use as evidence. It 
was then for the jury to weigh its credibility. Id. 

[3] As a subpoint of this first assignment appellant con-
tends that the trial court erred in interpreting Rule 616 of the 
Arkansas Rules of Evidence to allow Vivian Allbritton to remain 
in the courtroom at the suppression hearing while Cloy Evans 
identified appellant. The trial court's ruling involving Rule 616 
was correct. Vivian Allbritton was a victim of the crimes com-
mitted against her and her property and therefore had a right to 
be present under the rule. She was not a witness to the crimes 
committed against Evan's person and property, and therefore did 
not have to be excluded as a witness to those crimes. 

For his second assignment of error, appellant contends that 
he was unfairly prejudiced by the deputy prosecutor asking ques-
tions about guns and displaying guns to the jury, but he has not 
brought up a record sufficient for us to review this assignment. 
The record reflects the following. Appellant was charged with 
criminal use of prohibited weapons as a result of the officer's 
discovery of the sawed-off shotguns and the machine gun. At 
trial, the State asked the officer about the arrest of appellant. 
Appellant objected and was allowed to question the witness out 
of the presence of the jury. During the in camera hearing, the 
trial court ruled that the State did not have enough evidence to 
go to the jury on the charge of possession of illegal firearms, and 
prohibited any mention of the weapons. The trial court further 
ordered the prosecutors to remove the weapons from the court-
room. A good while later, at the end of the officer's testimony, 
appellant's counsel moved for a mistrial and stated that it was 
"based upon the display of those guns and the mention earlier. .. . 
[a]t the beginning of the officer's testimony of the Uzi and the 
sawed-off shotguns." The motion was denied. 

There is nothing in the record, other than counsel's statement, 
to indicate that the jurors earlier had heard any testimony about 
the weapons or that the jurors saw the weapons. It is clear from 
the record that the Uzi machine gun was in a bag, and the record 
does not reflect that it was ever taken out of the bag or that the 
bag was shown to the jury. The police officer testified out of the
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hearing of the jurors about the weapons. During the in camera 
hearing there were several references to "these guns," apparently 
referring to the shotguns, as if the attorneys were looking at them, 
but the record does not reflect where the guns were before the 
hearing started. During the hearing the trial judge stated: 

Now, the next question is, on counsel's objection, 
putting these weapons in front of the jury which has not 
been done yet and presenting these weapons to the jury 
without sufficient basis, would probably put error in this 
trial for any other charges that you have. (Emphasis added.) 

[4] After the judge made the ruling which prohibited 
showing or mentioning the weapons, he told the prosecutor to 
remove the weapons before the jury returned. In sum, appellant 
has not brought up a record sufficient to show that any of the 
jurors saw the weapons or heard any comment about them. It is 
appellant's duty to bring up a record sufficient to show that the 
trial court erred, and failure to do so results in a waiver of the 
argument on appeal. Stewart v. State, 316 Ark. 153, 870 S.W.2d 
752 (1994). 

Appellant's final point involves the length of the two sen-
tences for aggravated robbery. Appellant is a habitual offender 
with seven prior convictions. Section 5-4-501 of the Arkansas 
Code Annotated of 1987 provides in pertinent part: 

(b) A defendant who is convicted of a felony committed 
after June 30, 1983, and who has been previously con-
victed of four (4) or more felonies or who has been found 
guilty of four (4) or more felonies, may be sentenced to an 
extended term of imprisonment as follows: 

(1) For a conviction of a Class Y felony, a term of not 
less than ten (10) years nor more than life. 

Ark. Code Ann. § 5-4-501(b)(1) (Repl. 1993). The jury imposed 
a sentence of one hundred years for each of the aggravated rob-
bery convictions. The trial court ordered these two sentences and 
all others, except one, to be served consecutively so that the sen-
tences amounted to a total of three hundred and forty years. 
Appellant argues that the two sentences for one hundred years each 
are illegal and excessive because they are longer than he can rea-
sonably be expected to live; therefore, they are "more than life."
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See Ark. Code Ann. § 5-4-501(b)(1). Apparently, appellant is 
attacking the sentences as being facially illegal. See Abdullah v. 
State, 290 Ark. 537, 720 S.W.2d 902 (1986). 

[5, 6] A sentence of "more than life" is defined by this court 
as life without parole or death. Malone v. State, 294 Ark. 127, 
130, 741 S.W.2d 246, 248 (1987); see also Franklin v. State, 308 
Ark. 539, 825 S.W.2d 263 (1992). Therefore, the two sentences 
of one hundred years each are within the statutory limits and 
thus are not facially illegal. Franklin, 308 Ark. at 542, 825 S.W.2d 
at 265. Appellant additionally contends that the foregoing defi-
nition violates the Due Process and Double Jeopardy clauses and 
the prohibition against cruel and unusual punishment of the United 
States Constitution. However, he made no such argument in the 
trial court, and we will not consider an argument, even a Con-
stitutional argument, raised for the first time on appeal. Collins 
v. State, 308 Ark. 536, 826 S.W.2d 231 (1992). 

Affirmed.


