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1. NEGLIGENCE — GENERAL RULE WHEN A CONTRACTOR HIRES INDE-
PENDENT CONTRACTOR TO PERFORM WORK — DUTY OF GENERAL CON-
TRACTOR TO WARN OF HAZARDOUS CONDITIONS. — When an owner
or general contractor has hired an independent contractor to per-
form work, the rule is that the general contractor or owner has a
duty to exercise ordinary care and to warn in the event there are
any unusually hazardous conditions existing which might affect
the welfare of the employees; the recognized exception occurs if
the prime contractor has undertaken to perform certain duties or
activities and negligently fails to perform them thereafter or per-
forms them in a negligent manner.

2. NEGLIGENCE — NO ACTUAL CONTROL OR VIOLATION OF DUTY TO WARN
SHOWN — TERMS OF CONTROL AS FOUND IN THE CONTRACT CON-
SULTED. — Where there is no demonstration of an exercise of actual
control or violation of the duty to warn by the one engaging an
independent contractor to perform work, the court turns to the con-
tract to see if the prime contractor or owner retained the right of
control or supervision and thus assumed an additional duty or care
toward employees doing the work; when there is no such right
retained in the contract, a summary judgment entered in favor of
the owner or prime contractor will be affirmed.

3. NEGLIGENCE — HIRING OF INDEPENDENT CONTRACTOR DOES NOT
REMOVE DUTY OF REASONABLE CARE FROM ONE WHO CONTINUES TO
CONTROL ANY PART OF THE WORK — WHAT CONSTITUTES SUFFICIENT
CONTROL. — The entrusting of work to an independent contractor
does not remove the duty of reasonable care from one who retains
control of any part of the work; it is not enough that he has merely
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a general right to order the work stopped or resumed, to inspect its
progress or to receive reports, to make suggestions or recommen-
dations which need not necessarily be followed, or to prescribe
alterations and deviations; the contractor must be controlled as to
his methods of work, or as to operative detail; there must be such
a retention of a right of supervision that the contractor is not entirely
free to do the work in his own way.

4. JUDGMENT — REVIEW OF SUMMARY JUDGMENT AWARD — WHEN
REVERSED. — Although summary judgment awards are reviewed
by considering all proof in the light most favorable to the non-
moving party, the court will not reverse if there appears to be no
remaining genuine issue of fact and if the moving party is entitled
to judgment as a matter of law.

5. JUDGMENT — SUMMARY JUDGMENT PROPER — APPELLEE HAD NO CON-
TROL OVER WORKERS. — Where several sections in the contract
between the appellee company and the appellant’s employer were
carefully drafted in order to assure that all control and supervision
other than priorities of projects remained with the employer and not
with the appellee, summary judgment in favor of the appellee com-
pany was proper.

Appeal from Mississippi Circuit Court; Samuel Turner, Jr.,
Judge; affirmed.

Daniel G. Ritchey, for appellant.

Reid, Burge, Prevallet & Coleman, by: Robert L. Coleman,
for appellee.

DaviD NEWBERN, Justice. In this wrongful death case, a sum-
mary judgment was entered in favor of the defendant, now
appellee, Nucor-Yamato Steel Company (Nucor). The decedent,
Dearl Dean Williams, was an employee of Cache Valley Elec-
tric Company (Cache). Cache had been hired to do electrical
work in the construction of a Nucor mill. Mr. Williams died from
electrocution as he was attempting, with other Cache employ-
ees, to ground a fence surrounding an electrical substation at the
mill. A copper wire held by Mr. Williams accidentally touched
a feeder lug energized with 34,500 volts.

Hilda Williams, the appellant, brought the wrongful death
action as Mr. Williams’s personal representative, making a num-
ber of specific allegations which may be summarized to say that
Nucor failed in its duty to supervise, warn of danger, implement
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safety precautions, and use ordinary care. Based on an affidavit
and discovery responses, the Trial Court concluded summary
judgment should be granted in Nucor’s favor because, in its con-
tract with Cache, Nucor retained no control over the work or
authority to supervise the employees doing it. We affirm the judg-
ment.

The contract between Nucor and Cache obligated Cache to
construct the electrical substation. It provided that Cache was to
provide “all of the labor, equipment, and supervision necessary
to perform all the work required,” and that Cache would be respon-
sible for “qualified supervision and necessary craftsmen.” Cache
was to take “all reasonable precautions for the safety of all
employees on the work.” It gave Nucor the right to establish pri-
orities for the work and stated that Cache would “commence
work so as to complete the individual phases of the project” as
outlined by Nucor.

An affidavit of Nucor’s construction manager stated he
depended on Cache to perform the work and see that safety mea-
sures were followed without supervision or interference from
Nucor and that Nucor did not have any supervisory responsibil-
ity for the details of the work nor did it exercise or attempt to
exercise any such control.

Depositions of Mr. Williams’s fellow journeyman electri-
cians were to the effect that they were supervised by Cache super-
visors and that they had been warned that the substation had been
energized and to be very careful while working around it on the
day Mr. Williams died. One worker said, in his deposition, that
Nucor personnel were present at the site, there was a great deal
of pressure being put on Cache by Nucor to hurry the project, and
the pressure was passed on to the workers by Cache supervisors.
He did not say, however, that Nucor personnel supervised or con-
trolled the work. He said the supervision came from Cache per-
sonnel.

[11  When an owner or general contractor has hired an
independent contractor to perform work, as in this case, the rule
is that the general contractor or owner has

a duty to exercise ordinary care and to warn in the event
there are any unusually hazardous conditions existing which
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might affect the welfare of the employees. The recognized
exception occurs if the prime contractor [or owner] has
undertaken to perform certain duties or activities and neg-
ligently fails to perform them thereafter or performs them
in a negligent manner. Aluminum Ore Co. v. George, 208
Ark. 419, 186 S.W.2d 656 [(1945)].

Gordon v. Matson, 246 Ark. 533, 439 S.W.2d 627 (1969).

(2] When, as in this case, there is no demonstration of an
exercise of actual control or violation of the duty to warn by the
one engaging an independent contractor to perform work, we
have turned to the contract to see if the prime contractor or owner
retained the right of control or supervision and thus assumed an
additional duty or care toward employees doing the work. When
there is no such right retained in the contract, we affirm a sum-
mary judgment entered in favor of the owner or prime contrac-
tor. Davis v. Lingle Corp., 277 Ark. 303, 641 S.W.2d 27 (1982);
Gordon v. Matson, supra.

The primary citation offered by Ms. Williams is our recent
decision in Elkins v. Arkla, Inc., 312 Ark. 280, 849 S.W.2d 489
(1993). Arkla hired Daniel Utility Construction Co. (Daniel) to
lay pipe. A Daniel employee was asphyxiated when a trench in
which he was working caved in. We reversed a summary judg-
ment the Trial Court had awarded in Arkla’s favor because we
found the contract between Arkla and Daniel left a genuine issue
of material fact concerning the degree to which Arkla had retained
the right of supervision of Daniel employees working on the pro-
ject.

[3] In the Elkins case we quoted general authority from
Restatement (Second) of Torts § 414 (1965), which is consistent
with the cases cited above, to the effect that the entrusting of
work to an independent contractor does not remove the duty of
reasonable care from one who retains control of any part of the
work. We noted particularly Comment c.

In order for the rule stated in this Section to apply, the
employer must have retained at least some degree of con-
trol over the manner in which the work is done. It is not
enough that he has merely a general right to order the work
stopped or resumed, to inspect its progress or to receive
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reports, to make suggestions or recommendations which
need not necessarily be followed, or to prescribe alterations
and deviations. Such a general right is usually reserved to
employers, but it does not mean that the contractor is con-
trolled as to his methods of work, or as to operative detail.
There must be such a retention of a right of supervision that
the contractor is not entirely free to do the work in his own
way.

[4] We pointed out several sections in the contract
between Arkla and Daniel which indicated some control was
retained by Arkla including a rather direct statement in the con-
tract that Arkla’s engineer or inspector was to “have general
supervision and direction of the work.” There are no such pro-
visions in the contract between Nucor and Cache. Rather, the
contract appears to have been drafted carefully to assure that all
control and supervision other than priorities of projects remained
with Cache and not with Nucor.

[S]  Although we review summary judgment awards con-
sidering all proof in the light most favorable to the non-moving
party, we do not reverse if there appears to be no remaining gen-
uine issue of fact and if the moving party is entitled to judgment
as a matter of law. Ark. R. Civ. P. 56(c); Green v. National Health
Laboratories, Inc., 316 Ark. 5, 870 S.W.2d 707 (1994). In this
case, the summary judgment was proper.

Affirmed.




