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MOTIONS — CONTINUANCE ~~ GOOD CAUSE REQUIRED — ON APPEAL
PREJUDICE MUST BE SHOWN FROM DENIAL. — To have a continuance
granted appellant must make a showing of good cause, and on
appeal, appellant must show prejudice from the denial of the con-
tinuance.

APPEAL & ERROR — REVIEW OF DENIAL OF CONTINUANCE — TOTAL-
ITY OF CIRCUMSTANCES CONSIDERED — BURDEN OF SHOWING PREJU-
DICE ON APPELLANT. — When a motion for continuance is based on
a lack of time to prepare, the totality of the circumstances will be
considered, and the burden of showing prejudice is on appellant;
the appellate court will not overturn the trial court’s ruling unless
appellant has demonstrated an abuse of that discretion.

MOTIONS —— CONTINUANCE — LACK OF DUE DILIGENCE SUFFICIENT
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TO SUPPORT DENIAL. — A lack of diligence alone is sufficient cause
to deny a continuance.

MOTIONS — CONTINUANCE — ARGUMENT CONCLUSORY — NO SHOW-
ING OF PREJUDICE. — Where appellant argued generally that he
lacked time to prepare for trial, and the only specific he gave was
that he did not receive the discovery materials until ten days before
trial, his argument was conclusory, and he did not show how he
was prejudiced, that is “what the attorney failed to do that could
have been done, or what he did that he would not have done, if he
had been afforded more time.”

CRIMINAL PROCEDURE — PHOTO IDENTIFICATION FOLLOWED BY IN-
COURT IDENTIFICATION — WHEN CONVICTION SET ASIDE — REVIEW.
— When a photo identification is followed by an eyewitness iden-
tification at trial, the conviction is set aside only if the photo iden-
tification was so suggestive as to create a substantial possibility of
misidentification, and a trial court’s ruling on the admissibility of
an identification is not reversed unless it is clearly erroneous.
APPEAL & ERROR — FAILURE TO OBJECT BELOW — ARGUMENT WAIVED
ON APPEAL. — Where appellant made no objection at trial to the fact
that neither he nor his attorney were notified that the lineup was
being conducted, the argument was waived on appeal.

CRIMINAL PROCEDURE — OFFICER’S TESTIMONY SUFFICIENT TO SUP-
PORT ADMISSION OF APPELLANT’S STATEMENT. — The officer’s testi-
mony at trial was sufficient to support a finding that appellant’s
statement, admitting his participation in the robbery and that he
held the gun, was made, that it was voluntary, and that the state had
met its burden of proof.

WITNESSES — CREDIBILITY AT SUPPRESSION HEARING FOR TRIAL JUDGE
TO DETERMINE — APPELLATE COURT DEFERS TO TRIAL JUDGE ON MAT-
TERS OF CREDIBILITY. — The credibility of witnesses who testify at
a suppression hearing concerning circumstances surrounding the
appellant’s in-custody confession is for the trial judge to deter-
mine, and the appellate court defers to the superior position of the
trial court in matters of credibility.

DISCOVERY — WITNESS NOT ON LIST, BUT DEFENSE HAD COPY OF WIT-
NESS’S STATEMENT — NO CLAIM OF SURPRISE — NO PREJUDICE SHOWN.
— Where the sheriff was permitted to testify at trial when his name
was not on the witness list as required by A.R.Cr.P. 17.1; appel-
lant objected when he was called but did not claim surprise or prej-
udice; and the defense had been given a copy of the sheriff’s state-
ment and was on notice that he was a potential witness, appellant
was not prejudiced.

APPEAL & ERROR -— ABSTRACT DEFICIENT WHERE NEITHER THE OBJEC-
TION NOR THE NATURE OF THE CHALLENGED TESTIMONY WAS CLEAR.
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— Where the appellate court could not determine the objection
made or the nature of testimony challenged, the abstract was defi-
cient and the appellate court declined to address the issue; the bur-
den is on the appellant to demonstrate error, and it is fundamental
that the record on appeal is confined to that which is abstracted.
APPEAL & ERROR — FAILURE TO ABSTRACT OBIJECTION BELOW —
ISSUE NOT SUBJECT TO REVIEW. — Where no objection below was
found in the abstract on a point of appeal, the point was not sub-
ject to review.

WITNESSES — RECALL WITH LEAVE OF THE COURT — NO REVERSAL
ABSENT ABUSE OF DISCRETION — NO PREJUDICE SHOWN. — Ark. Code
Ann. § 16-43-703 (1987) permits recall of witnesses “with leave
of court,” and that decision will not be reversed absent an abuse of
discretion, and appellant has not demonstrated how he was preju-
diced by recalling the witness.

EVIDENCE — ADMISSION OF EVIDENCE IN DISCRETION OF TRIAL COURT
— REENACTMENTS PERMITTED. — The admission of evidence is
within the discretion of the trial court, and appellant has failed to
show an abuse of discretion on this point; the law permits a reen-
actment, provided it is substantially similar to the original event.
APPEAL & ERROR — REVIEW OF DENIAL OF DIRECTED VERDICT MOTION.
— When reviewing the denial of a directed verdict motion, the
appellate court considers the sufficiency of the evidence question
before considering any trial errors, and it is only if the evidence is
insufficient, including the errors, that we will reverse.

CRIMINAL LAW — ARMED ROBBERY — SUFFICIENT EVIDENCE TO SUP-
PORT DENIAL OF DIRECTED VERDICT MOTION. — Where appellant
admitted his participation in the robbery and that he was the one
with the gun, and the victim firmly identified appellant as a par-
ticipant, the evidence before the jury was easily sufficient to sup-
port the denial of the directed verdict motion.

APPEAL & ERROR — ABSTRACT INSUFFICIENT — NO GROUNDS STATED
AND NATURE OF OBJECTION NOT APPARENT FROM CONTEXT. — Where
the abstract only states that appellant requested the court to set the
sentence aside but no grounds were stated, and the nature of the
objection was not apparent from the context, the objection was not
sufficiently abstracted for review.

CRIMINAL LAW — SENTENCING — NO ERROR TO REFUSE TO SET ASIDE
LIFE SENTENCE. — Where nothing in the record supported appellant’s
claim that this was his first conviction, there was no error in the
trial court’s refusal to set aside the life sentence.

Appeal from Grant Circuit Court; Phillip H. Shirron, Judge;

affirmed.
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Winston Bryant, Att’y Gen., by: Clint Miller, Acting Deputy
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STeeLE HAYs, Justice. This is an appeal from a conviction
for armed robbery. There are nine points for reversal. We affirm
the judgment of conviction.

On January 20, 1994, two men entered a convenience store
in Prattsville. One pointed a gun at the cashier as the other walked
behind her and held a knife to her throat as he took money from
the cash drawer. She was told to lie on the floor and the men
began to bind her with duct tape. They fled to a waiting car when
another vehicle stopped for gas.

The clerk was able to obtain the license number and a
description of the car and notified the Grant County Sheriff’s
Office. Lamar Davis, appellant, and two other men were appre-
hended shortly thereafter in a car matching the description and
license number given by the clerk. A hand gun, a lockblade knife,
a kitchen knife and cash were found in the car.

Appellant was arrested and charged with aggravated rob-
bery and was tried by a jury on February 28, 1994. He was found
guilty and sentenced to life imprisonment. He appeals from that
conviction.

First, appellant argues the trial court erred in denying his
motion for a continuance. He points to the fact he was first noti-
fied on February 18 that the trial would be held on February 28
and therefore he had only a week-and-a-half to prepare for trial.
He submits the state did not respond to discovery until February
17 giving him only ten days to review those materials.

The record reveals appellant was arrested on January 20,
1994, appeared before the court on January 24, and at that time
told the court he was going to retain his own attorney. The trial
court appointed an attorney in case appellant was not successful
and a week later, when appellant had not yet retained counsel,
the court appointed his present-attorney to represent him. There-
fore the attorney was aware of his appointment to defend appel-
lant approximately four weeks before trial.
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[1-3] Appellant moved for a continuance on February 22
and again on the day of trial but the motions were denied. In
order to have a continuance granted appellant must make a show-
ing of good cause. A.R.Cr.P. 27.3. Additionally appellant must
show prejudice from the denial of the continuance. Gonzales v.
State, 303 Ark. 537, 798 S.W.2d 101 (1990). When a motion for
continuance is based on a lack of time to prepare, we will con-
sider the totality of the circumstances. Id. The burden of show-
ing prejudice is on appellant and we will not overturn the trial
court’s ruling unless appellant has demonstrated an abuse of that
discretion. King v. State, 324 Ark. 205, 862 S.W.2d 229 (1993).
A lack of diligence alone is sufficient cause to deny a continu-
ance. Walls v. State, 280 Ark. 291, 658 S.W.2d 362 (1983).

[4)  While appellant has argued generally that he lacked
time to prepare for trial, the only specific he has given is that he
did not receive the discovery materials until ten days before trial.
Even so, appellant has not shown how he was prejudiced. As we
stated in Brandon v. State, 283 Ark. 478, 678 S.W.2d 341 (1984),
appellant has failed to show “what the attorney failed to do that
could have been done, or what he did that he would not have
done, if he had been afforded more time.” Appellant’s argument
on this point is at best conclusory and lacks the essential demon-
stration of prejudice. The trial court’s comment is pertinent:

I would assume that this is not a complicated discovery
and is not something that would require a lot of expertise,
etc., therefore that is the basis for the court’s ruling.

Appellant made no response to the court’s observation and moved
on to his next point.

Second, appellant argues the trial court erred in not sup-
pressing his photo identification. Appellant points out that three
of the six participants in the photo lineup were suspects in the
robbery. He contends that since the three suspects were all cap-
tured in the same vehicle shortly after the robbery, identification
of any one of these suspects would have implicated and preju-
diced the other two suspects. We find no merit in this contention.

[§] When a photo identification is followed by an eye-
witness identification at trial, the conviction is set aside only if
the photo identification was so suggestive as to create a sub-
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stantial possibility of misidentification. Matthews v. State 313
Ark. 327, 854 S.W.2d 339 (1993). A trial court’s ruling on the
admissibility of an identification is not reversed unless it is clearly
erroneous. Chism v. State, 312 Ark. 559, 570, 853 S.W.2d 255
(1993). '

Here, the photo identification took place six days after the
crime occurred. Melissa Price, the victim, was able to identify
Davis, with no difficulty, as the man who had a gun pointed to
her head, both in the photo lineup and at trial. Price testified that
during the robbery, she was watching Davis with the gun and he
told her, “Quit looking at me.” Secondly, the witness, Barry
Cooper, was also able to quickly identify Dav1s, both in the photo
lineup and in the courtroom.

[6] Appellant also argues neither he nor his attorney were
notified that the lineup was being conducted. No authority for
this argument is cited, but we assume United States v. Wade, 449
U.S. 431 (1981), is invoked. However, there was no objection on
this basis in the trial court and the point now argued on appeal
is waived.

Third, appellant contends the trial court erred in failing to
suppress the statement he gave to police. He admitted his par-
ticipation in the robbery and that he held the gun. On appeal he
argues the state failed to prove the statement had been made, or
that it was voluntarily and intelligently made.

[71 At the suppression hearing Officer Haley who had
taken appellant’s statement, testified to the circumstances of the
statement. His testimony was sufficient to support a finding the
statement was made, that it was voluntary, and that the state had
met its burden of proof. See Brawley v. State, 306 Ark. 609, 816
S.W.2d 598 (1991). The appellant also testified, but that testi-
mony was in conflict with that given by Officer Haley.

[81 The credibility of witnesses who testify at a sup-
pression hearing concerning circumstances surrounding the appel-
lant’s in-custody confession is for the trial judge to determine
and we defer to the superior position of the trial court in matters
of credibility. Weger v. State, 315 Ark. 555, 869 S.W.2d 688
(1994).
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[9]  Fourth, appellant assigns error to the trial court allow-
ing the sheriff, Danny Ford, to testify at trial when his name was
not on the witness list as required by A.R.Cr.P. 17.1. When the
state called Ford to testify, appellant objected, but did not claim
surprise or prejudice. The state pointed out to the trial court that
the defense had been given a copy of Ford’s statement and was
on notice that he was a potential witness. In an identical situa-
tion in Brooks v. State, 308 Ark. 660, 827 S.W.2d 119 (1992),
we found no prejudice and affirmed on that basis.

[10] Fifth, appellant argues that during redirect of Sher-
iff Ford, the state attempted to elicit testimony in an area that
was not subject to the original direct or cross-examination. We
decline to address this point because of deficient abstracting. We
cannot determine the objection made or the nature of testimony
challenged. The burden is on the appellant to demonstrate error
and it is fundamental that the record on appeal is confined to
that which is abstracted. Lee v. State, 297 Ark. 421, 762 S.W.2d
790 (1989).

[11] Sixth, appellant alleges error in allowing the state to
recall the victim to the witness stand after having excused her.
After being recalled, her testimony included the identification of
a photograph showing a knife shaped welt on her neck which
appellant claims was inflammatory. However, we find no objec-
tion to the photo on this basis in the abstract and the point is not
subject to review. Harris v. State, 315 Ark. 398, 868 S.W.2d 58
(1993).

[12] As to recalling the witness, the matter is specifically
addressed in Ark. Code Ann. § 16-43-703 (1987). The statute
permits recall “with leave of court,” and that decision will not be
reversed absent an abuse of discretion. Holmes v. State, 257 Ark.
871, 520 S.w.2d 715 (1975). Appellant has not demonstrated
how he was prejudiced by recalling the witness.

Next appellant argues the trial court erred in allowing a
demonstration of how the knife and gun were held on the victim.
During the state’s direct examination of the victim, the state asked
her to show the jury how the edge of the knife was put to her throat
and how the gun was pointed at her head. Appellant objected on
the grounds that the demonstration was prejudicial.
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[13] The admission of evidence is within the discretion
of the trial court, and appellant has failed to show an abuse of
discretion on this point. See Jarrett v. State, 310 Ark. 358, 833
S.W.2d 779 (1992). The law permits a reenactment, provided it
is substantially similar to the original event, Loy v. State, 310
Ark. 33, 832 S.W.2d 499 (1992).

Eighth, appellant argues the trial court erred in denying his
motion for a directed verdict. He urges that because we should
find his confession, the photo lineup, and Sheriff Ford’s testi-
mony inadmissible, we must find that without them the evidence
is insufficient and a directed verdict was mandated.

[14, 15] The argument misconstrues our review of the
denial of a directed verdict motion: We consider the sufficiency
question before we consider any trial errors and it is only if the
evidence is insufficient, including the errors, that we will reverse.
See Harris v. State, 284 Ark. 247, 681 S.W.2d 334 (1984). The
evidence before the jury in this case was easily sufficient to sup-
port the denial of the directed verdict motion. Appellant admit-
ted his participation in the robbery, admitted he was the one with
the gun, and the victim firmly identified appellant as a partici-
pant. The directed verdict motion was properly denied.

[16, 17] Finally, appellant argues the trial court erred in
refusing to set aside the jury’s sentence of life imprisonment. He
argues the sentence should shock the conscience of the court and
is unduly harsh, as appellant is not a “hardened criminal,” this
being his first conviction. The abstract only states that appellant
requested the court to set the sentence aside but no grounds are
stated, and the nature of the objection is not apparent from the
context. Therefore the objection is not sufficiently abstracted for
review. See Lee v. State, supra. There is nothing in the record to
support appellant’s claim that this was his first conviction. We
find no error in the trial court’s refusal to set aside the sentence.

The record has been examined in accordance with Ark. Sup.
Ct. R. 4-3(h), and the objections have all been abstracted and
certified by the state. There are no other rulings adverse to the
appellant which constituted prejudicial error.

Affirmed.




