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1. ATTORNEY & CLIENT — THE LAWYER AS A WITNESS — DISCERNABLE
PREJUDICE TO CLIENTS BY COUNSEL’S TESTIMONY NEEDED FOR DIS-
QUALIFICATION OF COUNSEL. — Where the appellant’s lawyer was
notified that he would be called as a witness by the opposing party
but no prejudice was discerned to apply to the witness/attorney’s
clients from his being called as a witness, no basis for disqualifi-
cation of the attorney was found; without discernable prejudice to
his clients by his testimony, there was no basis for disqualification.

2. ATTORNEY & CLIENT — REPRESENTATION OF NEPHEW, NIECE BY MAR-
RIAGE, AND NIECE’S EX-HUSBAND SHOULD NOT CONTINUE — PROBA-
BLE THAT ATTORNEY WAS TO BE CALLED AS A WITNESS CONCERNING
DISPUTED FACTS. — It was not reasonable for counsel to believe that
by representing his niece by marriage the interests of the niece’s
ex-husband regarding their marital home would not be adversely
affected; the attorney could not continue as counsel for his niece
by marriage and nephew where the chancery court had found in
its order that he would likely be called as a witness at trial con-
cerning disputed facts underlying the preparation of the deed for
the marital home of the niece and ex-husband; he was clearly rep-
resenting antagonistic interests as counsel for both his relatives
and the ex-husband; in his representation of the ex-husband, the
attorney was in a position to garner information that was helpful
to his relatives and detrimental to the ex-husband; the chancery
court was correct in disqualifying him from representing any party
in this matter.

3. MOTIONS — MOTION TO STRIKE APPELLEE’S BRIEF DENIED — CON-
TENTIONS WITHOUT MERIT. — The motion to strike the appellee’s
brief by the appellant’s attorney on grounds that its statement of
the case did not conform to court rules, the supplemental abstract
was argumentative, and that the argument referenced matters out-
side of the record was insufficient to warrant striking the brief;
matters outside of the record are not considered.

Appeal from Pulaski Chancery Court; Annabelle Clinton
Imber, Chancellor; Motion to Strike Appellee’s brief denied;

*Dudley, J., not participating.
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affirmed.
John I. Purtle, for appellants.
B.J. McAdams, for appellees.

ROBERT L. BROWN, Justice. John 1. Purtle appeals his dis-
qualification as counsel for certain parties in a foreclosure matter
pending in Pulaski County Chancery Court. Authority for this appeal
is found at Rule 2(a)(8) of the Arkansas Rules of Appellate Pro-
cedure. See also Herron v. Jones, 276 Ark. 493, 637 S.W.2d 569
(1982). We affirm the chancery court’s order of disqualification.

In 1984, appellant Julia Ann Purtle was married to Robert
McAdams. Robert McAdams is the nephew of Shelby McAdams
and the son of B.J. McAdams. Julia and Robert McAdams owned
a home at #2 Eastlake Drive, North Little Rock. They had one son,
Bobby, who is described by Julia Purtle as having a severe learn-
ing disability though B.J. McAdams disputes this. That same year
Julia and Robert McAdams divorced. As part of the divorce set-
tlement, Julia quitclaimed the Eastlake home to Robert McAdams.
Julia then married appellant Tommy Purtle. John Purtle is the uncle
of Tommy Purtle.

On December 6, 1991, Robert McAdams quitclaimed the
Eastlake home to Julia Purtle. At that time, B.J. McAdams con-
tends that the property had an equity value of some $80,000 which
was the result of payments made by him. The deed contained a state-
ment that it was given with the understanding that Julia Purtle
would furnish a place for their son, Bobby, to live. On December
31, 1991, Robert McAdams, represented by counsel other than
John Purtle, sued Julia Purtle for cancellation of that quitclaim
deed because at the time he executed it, he had a “lessened men-
tal capacity” and was subjected to undue influence. A letter was
attached to that complaint from a psychological examiner, Joseph
Brogdon, to the effect that Robert McAdams “would have difficulty
understanding the complexities and legal ramifications of any sort
of real estate transaction that has transpired between him and his
ex-wife.”” Mr. Brogdon also concluded in his report that Robert
McAdams operated “in the borderline range of intelligence” and
was “easily confused.” In response to a motion for summary judg-
ment, apparently filed by Julia Purtle, Robert McAdams signed
an affidavit that he understood that Julia would deed the property
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back to him if he requested it. Robert McAdams subsequently
refused to appear at the trial of his lawsuit, and the case was non-
suited.

In 1993, the mortgage on the Eastlake home was owned by
appellee Shelby McAdams. On March 15, 1993, Shelby McAdams
filed a complaint against Julia and Tommy Purtle, among oth-
ers, seeking to foreclose on the Eastlake home due to default on
the debt secured by the mortgage. The Purtles, represented by
John Purtle as counsel, answered the complaint and counter-
claimed for damages, alleging that the McAdams complaint was
part of a vindictive conspiracy by Shelby McAdams and B.J.
McAdams to harass Julia Purtle and obtain the Eastlake home
by fraudulent means. The Purtles also moved to dismiss the com-
plaint on the same grounds as set out in the counterclaim. John
Purtle was the attorney for the Purtles until the order of dis-
qualification which is the subject of this appeal.

On July 30, 1993, Robert McAdams sought to intervene in
the foreclosure suit and claimed that his trust funds in the amount
of $300,000 were illegally converted by the original mortgagee
of the Eastlake home, Constellation Development Corporation,
and by B.J. McAdams and that he wanted Julia Purtle to live in
the Eastlake home with their son, Bobby. John Purtle represented
Robert McAdams in this petition to intervene.' That petition has
yet to be acted on due to John Purtle’s disqualification.

Though this is ill-defined from the record in this appeal,
John Purtle also has represented Julia Purtle against Robert
McAdams regarding child support payments emanating from the
divorce. In his legal brief before this court, B.J. McAdams con-
tends that delinquent child support was used by Julia Purtle as
leverage against Robert McAdams to influence him.

On August 16, 1993, B.J. McAdams moved to disqualify
John Purtle as counsel for any party in this matter because he
represented both Julia Purtle and Robert McAdams when he pre-
pared the quitclaim deed from Robert to Julia. B.J. McAdams
stated that he intended to call John Purtle as a witness at the trial.

'Robert McAdams’s father, B.J. McAdams, was shown as a third-party defendant
on the petition to intervene though the record before us is unclear as to when B.J.
McAdams was brought into the lawsuit in that capacity.
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John Purtle responded that Julia Purtle and Robert McAdams do
not have antagonistic claims in the current lawsuit, that both want
Julia to keep the Eastlake home, and that both want him to con-
tinue to represent them. At the hearing on the motion, Robert
McAdams testified that he now wanted Julia to have the Eastlake
home and for John Purtle to represent him. He further testified
that his son, Bobby, was living with him in Benton and not with
Julia.

Following the hearing, the chancery court ordered that John
Purtle be disqualified as counsel due to the fact that he repre-
sented Julia and Tommy Purtle as well as Robert McAdams and
due to the likelihood that he would be called as a witness con-
cerning the quitclaim deed which conveyed the Eastlake home
from Robert to Julia. The following colloquy depicts in part the
chancery court’s reasoning for the disqualification:

MR. PURTLE: Your Honor, I want to be sure that I
understand and make this simple for the next step, that I
am being disqualified because I prepared the deed between
the parties before.

THE COURT: Right. Correct.
MR. PURTLE: And also —

THE COURT: But not just because of that, but because
it’s a disputed transaction as to how that transaction came
about and why. And you had a role in that transaction.
Whatever the role was, you had a role in the preparation
of the deed. And I don’t know what the extent of the role
was. That would be subject to testimony. But all I’'m say-
ing is, I am not going to prejudge what your role was in
it. All I'm going to say is, you did prepare the deed. There
is a dispute about how that whole transaction came about
and why. And that’s it.

MR. PURTLE: But there is no dispute about me play-
ing a part in the transaction before that, because | —

THE COURT: I don’t know that yet. You've — there’s
been a lot of testimony going on about who played what
role. I'm not going to prejudge that.
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The Model Rules of Professional Conduct, which we have
adopted, contain two rules which appear to have played a part in
the chancery court’s decision. The first is Rule 3.7 dealing with
the lawyer as witness. The second is Rule 1.7 concerning con-
flicts of interest. Rule 3.7 reads as follows:

A lawyer shall not act as advocate at a trial in which
the lawyer is likely to be a necessary witness except where:

(1) the testimony relates to an uncontested
issue;

(2) the testimony relates to the nature and value
of legal services rendered in the case; or

(3) disqualification of the lawyer would work
substantial hardship on the client.

That rule, however, deals with situations where the lawyer is to
be a witness on behalf of his or her client — not when called as
a witness by the opposing party. The first paragraph of the com-
ment to this rule makes that clear: “Combining the roles of advo-
cate and witness can prejudice the opposing party and can involve
a conflict of interest between the lawyer and client.” Moreover,
the cases cited by B.J. McAdams in his brief are concerned with
situations where the attorney seeks to testify on behalf of his or
her own client. See, e.g., McIntosh v. Southwestern Truck Sales,
304 Ark. 224, 800 S.W.2d 431 (1990); Calton Properties, Inc. V.
Ken’s Discount Building Materials, Inc., 282 Ark. 521, 669
S.W.2d 469 (1984); Bishop v. Linkway Stores, Inc., 280 Ark. 106,
655 S.W.2d 426 (1983) (supp’l op.).

[11  That is clearly not the situation here. Moreover, the
obvious danger from allowing an adversary to call opposing coun-
sel as a witness and disqualify that counsel as a result is the
potential for subterfuge. It could easily be used as a ploy to crip-
ple a party from effectively presenting a case. Finally, we discern
no prejudice to John Purtle’s clients at this stage from his being
called as a witness by the McAdamses. Without discernable prej-
udice to his clients by his testimony, there is no basis for dis-
qualification. See Rule 3.7 of the Model Rules of Professional
Conduct (Code Comparison, DR5-102(B); see also Orsini V.
Larry Moyer Trucking, Inc., 310 Ark. 179, 833 S.W.2d 366 (1992);
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McCoy Farms, Inc. v. McKee, 263 Ark. 20, 563 S.W.2d 409
(1978).

We turn next to Rule 1.7 on conflicts of interest:

(a) A lawyer shall not represent a client if the rep-
resentation of that client will be directly adverse to another
client, unless:

(1) the lawyer reasonably believes the repre-
sentation will not adversely affect the relationship
with the other client; and

(2) each client consents after consultation.

(b) A lawyer shall not represent a client if the rep-
resentation of that client may be materially limited by the
lawyer’s responsibilities to another client or to a third per-
son, or by the lawyer’s own interests, unless:

(1) the lawyer reasonably believes the repre-
sentation will not be adversely affected; and

(2) the client consents after consultation. When
representation of multiple clients in a single matter
is undertaken, the consultation shall include expla-
nation of the implications of the common represen-
tation and the advantages and risks involved.

John Purtle currently represents Julia and Tommy Purtle in
this matter. He has represented Julia against Robert McAdams in
connection with child support for her son, Bobby. He represented
Julia in drafting the quitclaim deed for the Eastlake home. He rep-
resented Julia against Robert when Robert sued Julia in 1991 to
cancel that quitclaim deed. He now seeks to represent Robert as
an intervenor in this matter. Despite these entanglements, he
showed the chancery court that Julia and Robert McAdams con-
sent to his continued representation in this matter, and their tes-
timony confirms this. Furthermore, he assiduously maintains that
his representation of the parties will not adversely affect his rela-
tionship as counsel with either one of them.

We do not agree. The concern in all this on the part of the
chancery court undoubtedly was Robert McAdams, who accord-
ing to one evaluation suffers from low mental capacity and is




ARK.] PURTLE V. MCADAMS 505
Cite as 317 Ark. 499 (1994)

susceptible to manipulation and influence. Certainly, he has
wavered in his positions taken during the history of this case.
He deeded the Eastlake home to Julia, then sued to get it back
while represented by independent counsel, and now states that he
wants Julia to have it. One stated reason for wanting Julia Pur-
tle to have the property is for their son, Bobby, to have a home
but at the hearing, Robert McAdams testified that his son was cur-
rently living with him in Benton. Robert also presently contends
that his father, B.J. McAdams, defrauded him by taking his trust
funds, while his father counters that he actually made the pay-
ments on the Eastlake home so that Robert could live there and
have some equity in the home. All of this is to say that we do
not believe that it is reasonable for counsel to believe that by
representing Julia Purtle, his niece by marriage, that the interests
of Robert McAdams regarding the Eastlake home will not be
adversely affected.

[2] Moreover, we do not believe that John Purtle should
continue as counsel for Julia and Tommy Purtle. The chancery
court found in its order that John Purtle would likely be called
as a witness at trial concerning disputed facts underlying the
preparation of the deed. This was an acknowledgment that he
was representing antagonistic interests as counsel for both the
Purtles and Robert McAdams. What is worrisome about this is
that in his representation of Robert McAdams, John Purtle was
in a position to garner information that was helpful to the Pur-
tles and detrimental to Robert. For that reason, we believe that
the chancery court was correct in disqualifying him from repre-
senting any party in this matter.

[3] As a final matter, John Purtle moves to strike the
appellee’s brief on grounds that its statement of the case does
not conform to our rules, the supplemental abstract is argumen-
tative, and the argument references matters outside of the record.
None of the contentions warrants striking the brief, and matters
outside of the record were not considered. The motion is denied.

Affirmed.

DuDLEY, J.. not participating.



