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APPEAL & ERROR — CLAIM OF SURPRISE NOT PRESERVED — RULE IN 

CIVIL CASES NOT FOLLOWED. — The supreme court did not consid-
er the merits of appellants' argument claiming surprise because it 
was not preserved for review; it is the rule in civil cases that both 
an objection and a request for a continuance are prerequisites to 
appellate review of a claim of surprise. 

'This court in Aetna Ins. Co. v. Smith, 263 Ark. 849, 568 S.W.2d 11 (1978), indi-
cated it did not read § 23-89-205 to prohibit other exclusions, but that decision clear-
ly stated, as well, that whatever agreement or exclusion the insurer and insured entered 
into must not be contrary to statute or public policy. There, the insurer's policy exclud-
ed payment of benefits to the extent the insured had already been paid disability ben-
efits under workers' compensation law. Such exclusion of no-fault disability benefits 
was held not contrary to public policy because Arkansas had statutes that eliminated 
double recovery for injuries. In the present case, no double recovery is involved and 
Arkansas's no-fault statutory scheme is designed to protect the public by availing injured 
persons at least some insurance coverage, albeit minimum. 

*Holt, C..1., not participating.
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2. EVIDENCE — DOCUMENT RULED AN OFFER OF COMPROMISE AND DENIED 
ADMISSION BY TRIAL COURT — NO ABUSE OF DISCRETION FOUND. — 
The appellants' argument that the document entitled "Release Of 
All Demands" was not barred by A.R.E. Rule 408-and was admis-
sible as evidence that the appellee breached its contract to pay the 
$2,500.00 for foundation repairs was without merit where the record 
did not reveal that appellants ever complied with the terms of the 
escrow agreement by presenting the escrow agent with any proof 
of costs they incurred to repair damage to the foundation within the 
one-year period, the release was dated in 1990, after the one-year 
period for making claims on the escrowed $2,500.00 had expired, 
the appellee was no longer obligated under the escrow agreement 
when it tendered the release to appellants; moreover, the document 
was clearly an offer to settle all claims against the appellee and 
therefore should not have been admitted pursuant to A.R.E. Rule 
408; the trial court's ruling that the document was an offer of com-
promise and denial of its admission on that basis was not an abuse 
of discretion. 

3. EVIDENCE — AFFIDAVITS MUST BE FACTUAL — CONCLUSORY AFFI-
DAVITS ARE INSUFFICIENT. — Affidavits which are conclusory rather 
than factual are insufficient. 

4. EVIDENCE — AFFIDAVIT DID NOT MEET REQUIREMENTS — NO DIS-
PUTE AS TO THE FACT OF OWNERSHIP EXISTED. — Where the appel-
lant's affidavit merely declared that she was told the appellee was 
the owner of the real estate company by its agents, her affidavit 
did nothing more than assert a conclusion that was based on 
hearsay; the affidavit did not meet the requirements of Ark. R. 
Civ. P. 56(e), and therefore did not create a dispute as to the fact 
of ownership of Wright Realty; the appellants failed to meet their 
burden of demonstrating that a material question of fact existed; 
the trial court did not err in granting the appellee' motion for sum-
mary judgment. 

5. NEW TRIAL — MOTION FOR NEW TRIAL DENIED — NO ABUSE OF DIS-
CRETION FOUND. — Appellant's contention that the trial court erred 
in denying its motion for new trial was without merit where the 
first three of the six grounds upon which the motion was based 
related to their claim of surprise which was not properly preserved 
by requesting a continuance from the trial court; the newly dis-
covered evidence being that there was a spring under their home, 
yet as the trial court observed, if in fact there was a spring under 
the house, such a fact could have been discovered by appellants on 
their own by using reasonable diligence in investigating the cause 
of the numerous repairs and therefore could have prevented any 
surprise caused by Exhibit Six; the trial court did not abuse its dis-
cretion in this regard.



ARK.] SWINDLE V. LUMBERMENS MUT. CASUALTY CO. 417 
Cite as 315 Ark. 415 (1993) 

6. EVIDENCE — NO ERROR TO EXCLUDE RELEASE AND OFFER TO COM-
PROMISE. — The trial court did not abuse its discretion in con-
cluding the release and offer to compromise was an offer to com-
promise; therefore, there was no error of law in excluding the offer 
to compromise, as such offers must be excluded pursuant to A.R.E. 
Rule 408. 

7. NEW TRIAL — ESCROW AGREEMENT FOR COSTS INCURRED IN REPAIR-
ING THE FOUNDATION — NO ERROR IN THE AMOUNT OF RECOVERY. — 
Appellants claim that there was evidence to support a claim for the 
$2,500.00 in escrow, and since the jury did not award them at least 
the $2,500.00, there must have been error in assessment of the 
amount of the recovery was without merit where there was never 
any evidence that appellants made any repairs to the foundation or 
that they informed the escrow agent of any costs they incurred for 
repairs to the foundation as required by the terms of the escrow 
agreement; there was no error in the denial of a new trial on this 
point. 

8. NEW TRIAL — NO IRREGULARITY FOUND — NEW TRIAL PROPERLY 
DENIED. — Appellants claim that they were entitled to a new trial 
of the summary judgment issue pursuant to ARCP Rule 59(a)(1), 
based on an irregularity in the proceedings was without foundation 
where appellants failed to assert any reason why the witness's depo-
sition was not taken prior to the summary judgment hearing; in the 
absence of any explanation as to why appellants did not take the wit-
ness's deposition during the two months that passed from the date 
the motion for summary judgment was filed to the summary judg-
ment hearing, the court concluded there was no irregularity. 

Appeal from Pulaski Circuit Court, Second Division; Chris 
Piazza, Judge; affirmed. 

J.R. Nash, for appellants. 

Davidson Law Firm, by: Stephen L. Gershner, for appellee 
John Wright. 

Hankins, Hicks, Madden & Adcock, by: Stuart W. Hankins, 
for appellees. 

DONALD L. CORBIN, Justice. Appellants, Rayford and Wilma 
Swindle, filed suit against separate appellees Lumbermens Mutu-
al Insurance Company, John Wright d/b/a Wright Realty Com-
pany, Robert D. Holloway and Robert D. Holloway, Incorporat-
ed. Appellants asserted claims of misrepresentation, negligence, 
breach of contract, and breach of warranty of habitability asso-
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ciated with their purchase of a house. They claimed appellees 
were jointly and severally liable for $55,000.00 in compensato-
ry damages and $50,000.00 in punitive damages. The trial court 
determined John Wright was not the owner of Wright Realty 
Company and granted summary judgment dismissing with prej-
udice the claims against him. The remaining claims were tried 
to a jury which found against appellants. Appellants assert four 
points of error in the proceedings below. We find no merit and 
affirm. 

A review of the facts is necessary to an understanding of 
the arguments raised on appeal. The house in question is locat-
ed in the Random Oaks Subdivision of Maumelle, Arkansas. 
Edgar and Pauletta Smith owned the house when Mr. Smith's 
employer, Lumbermens, transferred him to New Orleans. Through 
its relocation administrator in Illinois, Gloria Traudt, Lumber-
mens helped coordinate the sale of the Smiths' house in Maumelle. 
In accordance with Lumbermens custom, Traudt sought two 
appraisals of the Smiths' house and guaranteed payment of the 
average of the two appraisals, $65,500.00, to the Smiths upon 
sale of the house. 

The house had been vacant for four years when appellants 
purchased it on September 1, 1988, for $55,000.00. Evidence 
revealed that during those four years there were substantial repairs 
made to the house and foundation totaling over $14,000.00. While 
Judy Cameron, a salesperson then employed by Wright Realty, 
was showing the house to appellants, Mr. Swindle inquired about 
a crack in the garage floor. Cameron informed appellants the 
foundation in the garage had been repaired. At appellants' request, 
Lumbermens had an engineer inspect the house. The engineer, sep-
arate appellee Robert D. Holloway, reported the house to be struc-
turally sound. As part of the sale to appellants, Lumbermens put 
$2,500.00 in escrow for any costs appellants incurred to repair 
the foundation in the next year. 

Before the year expired, appellants began to notice several 
problems with the house. Mrs. Swindle described the problems 
she noticed: a crack over the garage door was getting bigger; the 
kitchen ceiling was dropping; previous repairs to the living room 
showed new damage; a crack in the living room wall ran from 
top to bottom; doors in the back bathroom were cracked; all out-
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side doors would not lock. Appellants contacted the escrow agent 
about collecting the $2,500.00 and eventually filed this suit. 

For their first assignment of error, appellants challenge the 
admission into evidence of Lumbermens' Exhibits Six, Seven, 
and Nine. These exhibits are appraisals of the house in question 
and were admitted over appellants' objections of unfair surprise 
resulting in an unfair trial. The exhibits were not disclosed to 
appellants during discovery, although appellants submitted inter-
rogatories that should have resulted in their disclosure. Lum-
bermens' counsel explained that the exhibits were not disclosed 
earlier because he did not know they existed until Traudt brought 
them with her from Illinois the day before trial. 

Exhibit Six appraises the house in question at $67,500.00 as 
of April 30, 1984. Exhibit Seven values the house at $63,500.00 
as of May 3, 1984. These were the two appraisals Traudt used 
to determine the amount Lumbermens would guarantee Smith. 
Exhibit Nine values the house at $56,000.00 on November 8, 
1986. Traudt stated she sought this appraisal to verify the accu-
racy of the list price after two years. 

Lumbermens contended the exhibits were evidence of the 
house's value and its good state of repair, and were therefore 
admissible to show Traudt had no fraudulent intent. The trial 
court admitted the exhibits on that basis, over appellants' objec-
tion of surprise, stating he could not see any way appellants 
would be prejudiced by their admission even if there was sur-
prise. The trial court explained the documents were quite favor-
able to appellants in that they emphasized that Lumbermens had 
an interest in the case since it had guaranteed payment of 
$65,500.00 to Smith. 

On appeal, appellants claim they were prejudiced in sever-
al ways. The thrust of their argument is on what they call a 
"bomb" in Exhibit Six. After trial, appellants discovered that the 
appraisal admitted as Exhibit Six indicated the house had a slab 
foundation which "appears to have a spring." Appellants contend 
they would not have purchased the house if they knew it was 
built on a spring. Appellants argue they were prejudiced by not 
examining Traudt about this comment and her knowledge of it 
since it had been in her files since 1984. Appellants also claim
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they were prejudiced because the jury could have charged them 
with knowledge of the documents; thus, the jury might have been 
misled to believe the existence of the spring was disclosed to 
appellants. However, most significantly, appellants argue that if 
Lumbermens had simply complied with their discovery requests 
and disclosed this appraisal, they could have investigated the 
existence of the spring by talking with the appraiser or with other 
experts. 

[1] We need not consider the merits of appellants' argu-
ment because it is not preserved for our review. It has long been 
the rule in civil cases that both an objection and a request for a 
continuance are prerequisites to appellate review of a claim of 
surprise. See e.g., Massengale v. Johnson, 269 Ark. 269, 599 
S.W.2d 743 (1980); Arkansas Power & Light Co. v. Jennings, 
258 Ark. 908, 529 S.W.2d 866 (1975); National Cash Register 
Co. v. Holt, 193 Ark. 617, 101 S.W.2d 441 (1937). 

The discussion regarding the admissibility of Exhibits Six, 
Seven, and Nine occurred outside the jury's presence during a 
fifteen-minute recess. The trial court called the recess after observ-
ing that the jury was in need of a break. Although appellants did 
object on the grounds of surprise, they did not move for a con-
tinuance. The failure to move for a continuance in which to fur-
ther examine the exhibits indicates appellants' surprise was not 
so great that they felt unable to controvert the evidence present-
ed by Lumbermens. 

Appellants' second assignment of error is in the trial court's 
exclusion of a document entitled "Release Of All Demands" that 
Lumbermens requested appellants to sign in exchange for the 
release of the $2,500.00 in escrow. Appellants claim the release 
was not barred by A.R.E. Rule 408 and was admissible as evi-
dence that Lumbermens breached its contract to pay the $2,500.00 
for foundation repairs. 

Lumbermens had deposited the $2,500.00 at the time of 
closing and the money remained in escrow for one year. Although 
Mrs. Swindle contacted the escrow agent during the year fol-
lowing the closing, the record does not reveal that appellants ever 
complied with the terms of the escrow agreement by presenting 
the escrow agent with any proof of costs they incurred to repair
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damage to the foundation within the one-year period. The release 
was dated in 1990, after the one-year period for making claims 
on the escrowed $2,500.00 had expired. Thus, Lumbermens was 
no longer obligated under the escrow agreement when it tendered 
the release to appellants. Moreover, the document specifically 
states the payment of the $2,500.00 would be in consideration of 
appellants' release of "all claims, demands and causes of action 
that Releasors [appellants] ever had." Clearly, the document was 
an offer to settle all claims against Lumbermens and therefore 
'should not have been admitted pursuant to A.R.E. Rule 408. 

[2] The trial court ruled the document was an offer of 
compromise and denied its admission on that basis. We do not 
find an abuse of discretion in that ruling. 

For their third argument on appeal, appellants contend the 
trial court erred in granting summary judgment to John Wright 
because there was a factual issue in dispute, namely whether 
Wright was the owner of Wright Realty. John Wright moved for 
summary judgment and for dismissal for failure to plead facts. 
Wright attached to the motion an affidavit declaring he was not 
the owner of Wright Realty, the company which listed and sold 
the house to appellants, rather Wright Realty was operated as a 
division of John Wright Construction Company. 

[3] To support their burden of showing the fact of 
Wright's ownership was in dispute, appellants point to Mrs. 
Swindle's affidavit declaring that Wright Realty's agents had rep-
resented to her that Wright was the owner. ARCP Rule 56(e) 
requires that "[s]upporting and opposing affidavits shall be made 
on personal knowledge, shall set forth such facts as would be 
admissible in evidence, and shall show affirmatively that the affi-
ant is competent to testify to the matters stated therein." This 
court has stated that affidavits which are conclusory rather than 
factual are insufficient. See McDonald v. Eubanks, 292 Ark. 533, 
731 S.W.2d 769 (1987). Mrs. Swindle's affidavit merely declares 
that she was told Wright was the owner of the real estate com-
pany by its agents. Her affidavit does nothing more than assert 
a conclusion that is based on hearsay. Nothing in the affidavit 
indicates Mrs. Swindle had personal knowledge that Wright was 
the owner of Wright Realty. Mrs. Swindle's affidavit does not
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meet the requirements of Rule 56(e), and therefore does not cre-
ate a dispute as to the fact of ownership of Wright Realty. 

Appellants also point to a document Wright offered in 
response to discovery requests during the summary judgment 
proceedings. The document is an "Agreement between John 
Wright and Richard Greenlee on sale of fixtures in Wright Real-
ty and closing of John Wright Construction Company's interest 
in Wright Realty." Appellants claim this document is evidence that 
Wright, not the construction company, was the seller of the real 
estate company. That is simply not the case. While the document 
does mention Wright individually in some places, it never indi-
cates he is the owner of Wright Realty. At most, the document 
reveals that Wright was acting on behalf of the construction com-
pany.

[4] Appellants have failed to meet their burden of demon-
strating that a material question of fact exists. The trial court did 
not err in granting Wright's motion for summary judgment. 

[5] As their fourth assignment of error, appellants con-
tend the trial court erred in denying its motion for new trial which 
was made on six grounds. The first three of the six grounds relate 
to Exhibit Six. Appellants claim they should have been granted 
a new trial because of an error of law in admitting Exhibit Six 
and because the information contained within Exhibit Six (the 
existence of a spring under the house) was surprise and newly dis-
covered evidence. As for the error of law, we have previously 
stated that appellants did not request a continuance from the trial 
court. It was appellants' burden to do so, and we cannot say the 
trial court erred in the absence of such a request. As for the sur-
prise and newly discovered evidence, the trial court observed that 
if in fact there was a spring under the house, such a fact could 
have been discovered by appellants on their own. As the numer-
ous repairs made to the house were disclosed to appellants dur-
ing discovery, we agree that reasonable diligence in investigat-
ing the cause of the numerous repairs could have resulted in 
knowledge of whether there was water under the house and there-
fore could have prevented any surprise caused by Exhibit Six. 
Accordingly, we cannot say the trial court abused its discretion 
in this regard. See ARCP Rule 59(a)(3), (7).
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[6] Appellants moved for a new trial on the grounds of 
error in law relating to the exclusion of the release and offer to 
compromise. We have previously concluded the trial court did 
not abuse its discretion in concluding the document was an offer 
to compromise. It follows that there was no error of law in exclud-
ing the offer to compromise, as such offers must be excluded 
pursuant to A.R.E. Rule 408. 

[7] Appellants argue they are entitled to a new trial 
because of an error in the amount of the recovery. They claim there 
was evidence to support a claim for the $2,500.00 in escrow, and 
since the jury did not award them at least the $2,500.00, there 
must have been error in assessment of the amount of the recov-
ery. True, Mrs. Swindle testified that she contacted the escrow 
agent concerning collection under the escrow agreement. She 
also testified that the house was in need of repairs during the 
one-year period. However, there was never any evidence that 
appellants made any repairs to the foundation or that they informed 
the escrow agent of any costs they incurred for repairs to the 
foundation as required by the terms of the escrow agreement. 
The escrow agreement clearly states the money was placed in 
escrow for any costs incurred in repairing the foundation. There 
was no error in the denial of a new trial on this point. 

The final argument asserted as grounds for a new trial con-
cerns the dismissal by summary judgment of John Wright. 
Although this point has previously been addressed, appellants 
make an additional argument here concerning Cameron's depo-
sition, which was taken after the summary judgment and was 
admitted at trial. In her deposition, Cameron stated that Wright 
was the owner of Wright Realty. Appellants contend, although this 
deposition was not before the trial court at the time of the sum-
mary judgment proceedings, the trial court could have consid-
ered it at the motion for new trial. 

[8] Appellants claim they are entitled to a new trial of the 
summary judgment issue pursuant to ARCP Rule 59(a)(1), based 
on an irregularity in the proceedings. We do not see that any 
irregularity occurred. Appellants have not asserted any reason 
why Cameron's deposition was not taken prior to the summary 
judgment hearing. The record indicates almost two months passed 
from the filing of Wright's motion to the summary judgment
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hearing. During that two months, appellants sent interrogatories 
to Lumbermens. In the absence of any explanation as to why 
appellants did not take Cameron's deposition during that time, we 
have no ckiice Nit to conclude there was no irregularity. 

The judgment is affirmed. 

HOLT, C.J., not participating.


