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1. JUDGMENT — SUMMARY JUDGMENT — WHEN GRANTED. — Summa-
ry judgment should be granted only when it is clear that there are
no genuine issues of material fact to be resolved; if there is any doubt
as to whether there are issues to be tried, the motion should be
denied. )

2. JUDGMENT — SUMMARY. JUDGMENT — BURDEN OF PROOF — RESO-
LUTION OF DOUBTS. — Here the defendants, as the moving parties,
bore the burden of showing that there were no genuine issues of
material fact; the plaintiff is entitled to have all doubts and infer-
ences resolved in his favor, and summary judgment is not proper
if reasonable minds could reach different conclusions when given
the facts.

3. CONTRACTS — CONSIDERATION — AGENT BOUND BY CONTRACT —
DETERMINATION OF AGENCY STATUS. — Although defendants con-
tend that plaintiff, as an agent, was already bound by contract with
Westport Trucking to deliver the load to Sam’s in Houston, and
therefore, the subsequent agreement with plaintiff was without con-
sideration, the matter was clearly in dispute where the lease con-
tract between plaintiff’s father and Westport Trucking provided
that “Lessor, his drivers, and/or helpers, are not the agents, employ-
ees, or servants of Lessee,” and plaintiff was one of lessor’s “dri-
vers.”

4. PRINCIPAL & AGENT — AGENT NOT LIABLE TO THIRD PARTY FOR CON-
TRACTUAL OBLIGATIONS MADE BY DISCLOSED PRINCIPAL. — Even if
the plaintiff might be called Westport Trucking’s agent, the law is
well established that an agent is not liable to a third party for a
contractual obligation made by a disclosed principal unless the
agent is specifically named in the contract and there is evidence of
his intent to be bound.

5. CONTRACTS — PRE-EXISTING CONTRACT — DEMAND FOR ADDITION-
AL BENEFITS — FAILURE OF CONSIDERATION — FAILURE TO PERFORM
CAN EXCUSE OTHER PARTY. — As a general rule, when a party per-
forms an obligation under a pre-existing contract, the law will
regard his demand for additional benefits as void for failure of con-
sideration; however, the failure of one party to perform can excuse
the other from his obligation, and when a party to a contract has,
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either by words or conduct, definitely manifested an intention not
to perform, the other party may treat the contract as ended.
JUCLGMENT — ERROR TO GRANT SUMMARY JUDGMENT — FACTS IN DIS-
PUTE. — Where the proof submitted contained facts by which rea-
sonable minds might conclude that plaintiff was not under a pre-
existing duty to deliver the load and therefore was free to negotiate
a new contract with defendants; and the facts were clearly in dis-
pute as to whether the agreement was breached since plaintiff stat-
ed that he was to be paid when he delivered the load to the ware-
house, and defendants respond that plaintiff was to be paid only after
the pet food was unloaded, the trial court erred in granting sum-
mary judgment for defendants.

JUDGMENT — ERROR TO GRANT SUMMARY JUDGMENT. — The trial
court also erred in holding that the contract between plaintiff and
defendants was entered under duress where reasonable minds could
reach different conclusions on the facts proved.

CONTRACTS — DURESS — SHOWING REQUIRED TO VOID CONTRACT.
— In order to establish duress that will justify voiding a contract,
a party must show that he involuntarily accepted the terms of the
opposing party, that the circumstances permitted no other alterna-
tive, and that the circumstances resulted from coercive acts by the
opposing party.

CONTRACTS — ECONOMIC DURESS — SHOWING REQUIRED. — Eco-
nomic duress is generally recognized as a valid excuse for voiding
a contract; however, the party alleging duress must show more than
a reluctance to accept the contract and the possibility of financial
embarrassment; he must show that the duress resulted from the
other party’s wrongful and oppressive conduct, and not by his own
necessity, and he must show that the wrongful conduct deprived
him of his own free will and violation. '
CONTRACTS — ECONOMIC DURESS — PROOF REQUIRED. — Econom-
ic duress does not exist merely because a person has been a vic-
tim of a wrongful act; the victim must have no choice but to agree
to the other party’s terms or face serious financial hardship; thus,
in order to avoid a contract, a party must also show that he had no
reasonable alternative to agreeing to the other party’s terms, or as
it is often stated, that he had no adequate remedy 1f the threat were
carried out.

CONTRACTS — DURESS — REASONABLE ALTERNATIVE DEFINED. —
What constitutes a reasonable alternative is a question of fact,
depending on the circumstances of each case; generally, the ade-
quacy of the remedy is to be tested by a practical standard which
takes into consideration the exigencies of the situation in which
the alleged victim finds himself.
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12. CONTRACTS — BREACH OF CONTRACT — ERROR TO GRANT SUMMA-
RY JUDGMENT. — Viewing the facts most favorably against the mov-
ing party, where there was (1) a dispute about who initiated the

—contract between-plaintiff-and-defendant-that-would tend to indi-
cate defendant was not the victim of a wrongful act; (2) there was
proof that defendant might lose its brokerage account with Alpo Pet
Foods, but no showing of what serious financial hardship, if any,
would result if defendant had not negotiated with plaintiff; (3) there
was proof that defendant Champion’s employee, defendant
McLaughlin, was under a “pressure cooker situation” but no show-
ing that other remedies would be inadequate; and (4) there was a
possible dispute about whether plaintiff’s actions were “wrongful,”
but this is not of great significance as wrongful actions by a defen-
dant do not by themselves constitute duress, the trial court erred
in granting summary judgment on the breach of contract count.

13. TORTS — MALICIOUS PROSECUTION — ELEMENTS. — The elements
to be proven in an action for malicious prosecution are as follows:
(1) a proceeding instituted or continued by the defendant against
the plaintiff, (2) termination of the proceeding in favor of the plain-
tiff, (3) absence of probable cause for the proceedings, (4) malice
on the part of the defendant, (5) damages.

14. TORTS — MALICIOUS PROSECUTION — PROBABLE CAUSE. — In the
context of malicious prosecution, probable cause means such a
state of facts or credible information which would induce an ordi-
narily cautious person to believe that the accused is guilty of the
crime for which he is charged, and this issue may be decided as a
matter of law on summary judgment only if both the facts relied
upon to create probable cause and the reasonable inferences to be
drawn from the facts are undisputed.

15. CRIMINAL LAW — FORGERY & FRAUDULENT PRACTICES — FRAUD IN
THE ACQUISITION OF AUTHORIZATION — ELEMENTS. — Ark. Code
Ann. §5-37-524 (1987), a part of the section on forgery and fraud-
ulent practices, provides in material part that a person commits
fraud in the acquisition of authorization to provide motor vehicle
transportation of property if, by phone, he acquires the authoriza-
tion to haul property and thereafter, either (1) fails to deliver the
property as agreed “with the intent to defraud the owner or ship-
per of the goods,” or (2) appropriates the property to his own use.

16. TORTS — MALICIOUS PROSECUTION — ORDINARY CAUTION. — Ordi-
nary caution is defined as “a standard of reasonableness which pre-
sents an issue for the jury when the proof is in dispute or subject
to different interpretations.”

17. CRIMINAL LAW — FRAUD IN ACQUISITION OF AUTHORIZATION — INSUE-
FICIENT EVIDENCE. — Where there was no dispute that plaintiff
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acquired the authorization to transport the property before the defen-
dants employed him to continue.on to Houston, one might argue
that plaintiff sought a ransom to continue on the trip, but it cannot
be said that an ordinarily cautious person might believe the plain-
tiff was guilty of the crime of “fraud in acquisition of authoriza-
tion to provide motor vehicle transportation of property” at the
time of contracting with the defendants.

18. JUDGMENT — SUMMARY JUDGMENT IMPROPER — TOO MANY DISPUTES
LEFT TO BE RESOLVED. — Where no evidence whatsoever indicated
that any of the load was taken off the trailer; there were several
significant disputed facts and several disputable inferences in the
sequence of events, but the issue could not be decided as a matter
of law on summary judgment unless both the facts relied upon to

_ create probable cause and the reasonable inferences to be drawn from
the facts were undisputed; there were too many conclusions to be
reached from the facts and inferences for the trial court to grant sum-
mary judgment because defendants “did not lack probable cause.”

19. TORTS — MALICIOUS PROSECUTION ~— DEFENSE — FULL DISCLOSURE
TO PROSECUTOR. — Even when there is an absence of probable
cause, it is a complete defense to a malicious prosecution action
if it is found that the defendant made a full and fair disclosure of
all of the facts to the prosecutor, and the prosecutor then gave
advice, and the defendant acted in good faith on the advice.

20. TORTS — MALICIOUS PROSECUTION ~— DEFENSE OF FULL DISCLOSURE
SHOULD HAVE GONE TO JURY. — Where a jury could conclude that
defendant McLaughlin did not fairly or accurately lay out the facts,
but concealed some and inflated and embellished on others in con-
ferring with the prosecutor, and there is a conflict about whether
there was a complete and fair disclosure of all material facts known
to the person complaining to the prosecutor, and where there is
direct evidence that he did not make a complete and fair disclosure,
the issue of this defense should go to the jury.

Appeal from Washington Circuit Court; Kim Smith, Judge;
reversed and remanded.

John Wesley Hall, Jr., P.A., for appellant.

Cypert, Crouch, Clark & Howell, by: James E. Crouch, for
appellee.

RoBERT H. DUDLEY, Justice. Plaintiff sued defendants for
breach of contract and malicious prosecution. Defendants moved
for summary judgment on both counts. The trial court granted the
motion. Plaintiff appeals. We reverse and remand on both counts.
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In March 1990, Toby James Cox, plaintiff, was the driver

of a truck that was owned by his father, Floyd Cox, and was
leased to Westport Trucking Company. Harold McLaughlin, defen-
dant, was employed by Reliable Truck Brokers, Inc., which did
business as Champion Transportation Services, Inc. Defendant
Champion was a brokerage company that contacted motor carri-
ers and arranged for the transportation of cargo for various ship-
pers. Champion contracted with Westport Trucking to haul a load
of Alpo Pet Food from a factory in Crete, Nebraska to a Sam’s
Wholesale Club in Houston, Texas. The load was to be picked
up on March 13 and delivered to Sam’s on March 15 or 16. Plain-
tiff picked up the load in Nebraska on the date scheduled, March
13, and hauled it to Trenton, Texas, when, on March 15, he learned
that a check from Westport Trucking to his father had been
returned for insufficient funds. He phoned Westport Trucking
and was told that the company was without funds, could not pay
for hauling the load currently aboard the trailer, and could not
pay other amounts that were past due to plaintiff’s father. Plain-
tiff refused to haul the load the rest of the way to Houston with-
out being paid. Plaintiff testified that on that same day, the 15th,
he phoned Terry Lafarlette, a broker for defendant Champion,
and told him of his predicament. He stated that Lafarlette told him
he would have to get his money from Westport Trucking. On Fri-
day, March 16, Champion was informed, apparently by Sam’s,
‘that the load might not have been delivered as scheduled. On
Monday, the 19th, Champion confirmed the fact that the load
had not been delivered to Sam’s. Champion called Westport
Trucking, and got a description of the tractor, trailer, license
number, and plaintiff’s driver’s license number. '

Defendant McLaughlin testified that defendant Champion
did not want to lose its valuable brokerage account with Alpo
Pet Foods. Champion realized it owed money to Westport Truck-
ing for other loads and that it might offset some of the money
that it owed to Westport Trucking by paying plaintiff. In the
meantime, plaintiff determined that Westport owed his father
about $4,300 for hauling, including the load currently aboard.
On the 20th, defendant McLaughlin, on behalf of defendant Cham-
pion, reached an agreement with plaintiff by which Champion
would pay $4,200 to plaintiff if plaintiff would go ahead and
deliver the load to Sam’s. Champion paid $2,100 to plaintiff at



ARK.] Cox v. MCLAUGHLIN 343
Cite as 315 Ark. 338 (1993)

that time. The parties disagree about when the other $2,100 was
to be paid. Plaintiff says it was due when he got to Houston, and
Champion says it was due when the load was delivered to Sam’s.
Plaintiff got to Sam’s on March 22, five days after the original- -
ly scheduled date, and Sam’s rejected the load. Champion then
arranged for plaintiff to unload the dog food at another ware-
house. Plaintiff called Champion from that warehouse and asked
for the remaining $2,100. Champion refused to pay, and plain-
tiff refused to unload. Immediately afterwards, an employee of
the warehouse told defendant McLaughlin that plaintiff had left
the warehouse with the load. Defendant McLaughlin phoned the
cargo theft department of the Houston Police and told a police-
man that plaintiff had just left the warehouse with his customer’s
load. The same day, defendant McLaughlin, a resident of Wash-
ington County, contacted the office of the Prosecuting Attorney
in Washington County and executed an affidavit. As a resuit, the
plaintiff was charged with “Fraud in the acquisition of autho-
rization to provide vehicle transportation of property.” See Ark.
Code Ann. § 5-37-524 (1987). Meanwhile, plaintiff hauled the
load back to his home in Trenton, Texas. There is no evidence
indicating that plaintiff attempted to remove any of the load from
the trailer. Plaintiff was arrested in Texas on the Washington
County felony charge. Ultimately, the Prosecuting Attorney was
granted leave to nolle prosse the charge.

Plaintiff then filed this suit for breach of contract and mali-
cious prosecution. The trial court granted the motion for summary
judgment on the contract count on the ground that plaintiff had
a pre-existing duty to deliver the load to Houston, and thus, there:
was a failure of consideration for the subsequent agreement with
defendant Champion. The trial court alternatively held the con-
tract was made under duress. The trial court granted summary
judgment on the malicious prosecution count on the grounds that
probable cause existed for the felony charge as a matter of law

.and alternatively on the ground that defendants McLaughlin and
Champion relied on the advice of the Prosecuting Attorney.

[1, 2] The standard of review in these cases is well settled.
Summary judgment should be granted only when it is clear that
there are no genuine issues of material fact to be resolved. If
there is any doubt as to whether there are issues to be tried, the
motion should be denied. In this case the defendants, as the mov-
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ing parties, bore the burden of showing that there were no gen-
uine issues. of material fact. Plaintiff is entitled to have all doubts
and inferences resolved in his favor, and summary judgment is

not proper if reasonable minds could reach different conclusions
when given the facts. Tullock v. Eck, 311 Ark. 564, 785 S.W.2d
31 (1993).

[3, 4] Plaintiff contends the trial court erred in granting
summary judgment on the breach of contract count because there
is a dispute of a material fact about the failure of consideration,
and there is also an issue of material fact concerning duress. We
first address the failure of consideration. Defendants contend that
plaintiff, as an agent, was already bound by contract with West-
port Trucking to deliver the load to Sam’s in Houston, and there-
fore, the subsequent agreement with plaintiff was without con-
sideration. The matter is clearly in dispute. The lease contract
between plaintiff’s father, Floyd Cox, and Westport Trucking
provides that “Lessor [Floyd Cox], his drivers, and/or helpers, are
not the agents, employees, or servants of Lessee.” Plaintiff was
one of lessor’s “drivers.” Even if the plaintiff might be called
Westport Trucking’s agent, the law is well established that an
agent is not liable to a third party for a contractual obligation
made by a disclosed principal unless the agent is specifically
named in the contract and there is evidence of his intent to be
bound. Schultze v. Price, 213 Ark. 732, 213 S.W.2d 365 (1948).

[5, 6] The proof submitted showed that plaintiff could have
been released from his obligation to drive the load to Houston
because of a failure of consideration on the part of Westport
Trucking, or it might amount to anticipatory repudiation. It is
true that, as a general rule, when a party performs an obligation
under a pre-existing contract, the law will regard his demand for
additional benefits as void for failure of consideration. See 3
Samuel Williston, A Treatise on the Law of Contracts § 7:36 at
569 (4th ed. 1992). However, we have held that the failure of
one party to perform can excuse the other from his obligation,
Stocker v. Hall, 269 Ark. 468, 472, 602 S.W.2d 662, 665 (1980),
and, we recognize that, when a party to a contract has, either by
words or conduct, definitely manifested an intention not to per-
form, the other party may treat the contract as ended. Stocker;
supra; Spencer Machine Co. v. Hall, 78 Ark. 336, 93 S.W. 985
(1906). jl"hus, the proof submitted contains facts by which rea-
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sonable minds might conclude that plaintiff was not under a pre-
existing duty to deliver the load and therefore was free to nego-
tiate a new contract with defendants. Further, the facts are clear-
ly in dispute as to whether the agreement was breached since
plaintiff states that he was to be paid when he delivered the load
to the warehouse, and defendants respond that plaintiff was to be
paid only after the pet food was unloaded. :

[7-91 The trial court also held that the contract between
plaintiff and defendants was entered under duress. Again, rea-
sonable minds_could reach different conclusions on the facts
proved. In order to establish duress that will justify voiding a
contract, a party must show that he involuntarily accepted the
terms of the opposing party, that the circumstances permitted no
other alternative, and that the circumstances resulted from coer-
cive acts by the opposing party. W.R. Grimshaw Co. v. Mevil C.
Winthrow Co. 248 F.2d 896 (8th -Cir. 1957), cert. denied, 356
U.S. 912 (1958); see also Oberstein v. Oberstein, 217 Ark. 80,
228 S.W.2d 615 (1950). Economic duress is generally recognized
as a valid excuse for voiding a contract. See Restatement (Sec-
ond) of Contracts, Topic 2, Introductory Note at 473-74; see also
§ 176. However, the party alleging duress must show more than
a reluctance to accept the contract and the possibility of finan-
cial embarrassment. Grimshaw, 248 F.2d at 904, see also Rodgers
v. Lyon, 256 Ark. 323, 507 S.W.2d 95 (1974). He must show that
the duress resulted from the other party’s wrongful and oppres-
sive conduct, and not by his own necessity. Id. In addition, he must
show that the wrongful conduct deprived him of his own free
will and volition. /d.

(10, 11] We have no case in point, but, in a case similar to
the one at bar, the Supreme Court of Alaska wrote:

Economic duress does not exist, howéver, merely
because a person has been a victim of a wrongful act; in
addition the victim must have no choice but to agree to the

_ other party’s terms or face serious financial hardship. Thus,
in order to avoid a contract, a party must also show that he
had no reasonable alternative to agreeing to the other par-
ty’s terms, or as it is often stated, that he had no adequate
remedy if the threat were carried out. (Citations omitted).
What constitutes a reasonable alternative is a question of



346 Cox V. MCLAUGHLIN [315

Cite as 315 Ark. 338 (1993)

fact, depending on the circumstances of each case. . . .
Generally, it has been said that “[t]he adequacy of the rem-
edy-is to-be-tested-by a practical standard which takes into
consideration the exigencies of the situation in which the
alleged victim finds himself.” (Citation omitted).

Totem Marine Tug & Barge, Inc. v. Alyeska Pipeline, 584 P. 2d
15, 22 (Alaska 1978) (emphasis added).

" [12] We adopt the above standard, and under it and under
our standard for review of summary judgment, there are several
factors which cause us to reverse. Viewing the facts most favor-
ably against the moving party, there is (1) a dispute about who
initiated the contract between plaintiff and defendant Champi-
on, and if Champion initiated the contract it would tend to indi-
cate it was not the victim of a wrongful act; (2) there was proof
that defendant Champion might lose its brokerage account with
Alpo Pet Foods, but no showing of what serious financial hard-
ship, if any, would result if Champion had not negotiated with
plaintiff; (3) there was proof that defendant Champion’s employ-
ee, defendant McLaughlin, was under a “pressure cooker situa-
tion” but no showing that other remedies would be inadequate;
and (4) there was a possible dispute about whether plaintiff’s
actions were “wrongful,” but this is not of great significance as
wrongful actions by a defendant do not by themselves constitute
duress. Grimshaw, supra. Accordingly, the trial court erred in
granting summary judgment on the breach of contract count. -

[13] The trial court also granted summary judgment of the
claim for malicious prosecution. In Farm Service Coop. v. Goshen
Farms, 267 Ark. 324, 332, 590 S.W.2d 861, 865 (1979), we set
out the elements to be proven in an action for malicious prose-
cution as: (1) a proceeding instituted or continued by the defen-
dant against the plaintiff, (2) termination of the proceeding in
favor of the plaintiff, (3) absence of probable cause for the pro-
ceedings, (4) malice on the part of the defendant, (5) damages.
The trial court ruled that the defendants “did not lack probable
cause because a person of ordinary caution would believe that a
crime had been committed.”

[14] In the context of malicious prosecution, probable
cause means such a state of facts or credible information which
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would induce an ordinarily cautious person to believe that the
accused is guilty of the crime for which he is charged. Cordes
v. Outdoor Living Ctr., Inc. 301 Ark. 26, 781 S.W.2d 31 (1989).
This issue may be decided as a matter of law on summary judg-
ment only if both the facts relied upon to create probable cause
and the reasonable inferences to be drawn from the facts are
undisputed. Wal-Mart Stores, Inc. v. Yarbrough, 284 Ark. 345, 681
S.W.2d 359 (1987).

[15] Plaintiff was charged with “Fraud in acquisition of
authorization to provide motor vehicle transportation of proper-
ty.” See Ark. Code Ann. § 5-37-524 (1987). That statute, which
is a part of the section on forgery and fraudulent practices, pro-
vides in the part material to this case that a person commits fraud
in the acquisition of authorization to transport property if, by
phone, he acquires the authorization to haul property and there-
after, either (1) fails to deliver the property as agreed “with the
intent to defraud the owner or shipper of the goods,” or (2) appro-
priates the property to his own use.

[16] In order to determine whether summary judgment
should have been granted on the issue of malicious prosecution,
it is necessary to examine the pleadings, depositions, and exhibits
to see if reasonable minds could differ over whether the facts
presented therein would cause an ordinarily cautious person to
believe fraud had been committed. See Township Buildings, Inc.
v. Kraus Constr. Co., 286 Ark 487, 696 S.W.2d 308 (1985). We
have defined ordinary caution as “a standard of reasonableness
which presents an issue for the jury when the proof is in dispute
or subject to different interpretations.” Hollingsworth v. First
Nat’l Bank & Trust Co., 311 Ark. 637, 640, 846 S.W.2d 176,
178 (1993).

[17] There is no dispute that plaintiff had acquired the
authorization to transport this property before the defendants
employed him to continue on to Houston. In fact, in the contract
count of this case, the defendants argue that their contract was
without consideration because plaintiff was already bound to
deliver the dog food to Sam’s. An ordinarily cautious person sim-
ply would not believe that plaintiff was guilty of fraud in the ini-
tial acquisition of authorization to transport the load from Crete
to Houston. In addition, there is no real dispute that plaintiff,
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over the phone, told defendant McLaughlin that Westport Trans-
portation owed his father and him around $4,300, and that he
would not_continue_on.to Sam’s unless he was paid. There is
some evidence that plaintiff asked for less than this amount orig-
inally, and then increased the amount of his request. However,
defendant McLaughlin testified that it would be “worth it” to
him to pay $4,200, because the Alpo Pet Food account was valu-
able to him, and that he and plaintiff came to a “gentleman’s
agreement” that plaintiff would be paid $2,100 before he left for
Houston, and another $2,100 after the load was delivered to
Sam’s. Defendant McLaughlin said he would minimize his loss-
es in this way, and the arrangement would prevent jeopardizing
the Alpo account. Plaintiff agrees with McLaughlin’s statement,
except he contends that he was to be paid the second $2,100
when he arrived in Houston. He testified that he asked that the
money be paid at that time because he and his father had so much
trouble collecting from Westport Trucking. McLaughlin admit-
ted that he knew about plaintiff’s difficulties in collecting from
Westport Transportation when he made the agreement with plain-
tiff. In sum, one might argue that plaintiff sought a ransom to
continue on the trip, but it cannot be said that an ordinarily cau-
tious person might believe the plaintiff was guilty of the crime
of “fraud in acquisition of authorization to provide motor vehi-
-cle transportation of property” at the time of contracting with
the defendants.

[18] Subsection (b) of the statute provides that one com-
mits fraud in the acquisition of authorization if he fails to deliv-
er the load according to the contract “with the intent to defraud
the owner or shipper of the goods.” There is disputed testimony
about the time it was agreed that plaintiff was to have the load
in Houston, but all parties agree that plaintiff delivered the load
but Sam’s refused to accept it. They agree plaintiff then went to
the warehouse and that he left after defendant refused to pay any
more money. Plaintiff contends that defendant McLaughlin offered
him $1,000, or less than the agreed amount, to leave the load at
the warehouse. Defendant McLaughlin contends that plaintiff
demanded more than the agreed upon $2,100 before he would
unload. There is no evidence whatsoever to indicate that any of
the load was taken off the trailer. There are several significant dis-
puted facts and several disputable inferences in the sequence of
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events, but, as we have written, the issue may be decided as a mat-
ter of law on summary judgment only if both the facts relied
upon to create probable cause and the reasonable inferences to
be drawn from the facts are undisputed. Yarbrough, 284 Ark. at
348, 681 S.W.2d at 362. There are too many conclusions to be
reached from the facts and inferences for the trial court to grant
summary judgment because defendants “did not lack probable
cause.”

[19, 20] Even when there is an absence of probable cause,
it is a complete defense to a malicious prosecution action if it is
found that the defendant made a full and fair disclosure of all of
the facts to the prosecutor, and the prosecutor then gave advice,
and the defendant acted in good faith on the advice. Culpepper
v. Smith, 302 Ark. 558, 792 S.W.2d 293 (1990). In this case, rea-
sonable minds could differ on whether defendant McLaughlin
omitted giving the deputy prosecutor some of the material infor-
mation. It is important that defendant McLaughlin failed to tell
the prosecutor that he initiated the agreement to pay plaintiff.
He only told the prosecutor that plaintiff refused to deliver the
load unless defendant Champion paid him $4,300. Next, McLaugh-
lin’s testimony taken on motion for summary judgment about the
time frame of the events and plaintiff’s additional demands for
money are inconsistent with the deputy prosecutor’s record of
what McLaughlin told her. The prosecutor’s record reflects that
defendant McLaughlin did not supply the prosecutor with all of
the material dates, but instead told her that “Cox was to deliver
the load to Sam’s Wholesale in Houston two weeks ago tomor-
row. The load was located day before yesterday in Trenton, Texas.”
In fact, even after the delay during the period of negotiation, the
load was only six days late on the date defendant McLaughlin
signed the affidavit, and the length of delay in delivering the load
is a critical fact in determining whether the plaintiff had the intent
to defraud the owner of it. Defendant McLaughlin in his depo-
sition on the motion for summary judgment stated that plaintiff
demanded $300 or $400 more for taking the load to the warehouse,
after leaving Sam’s. The deputy prosecutor’s record shows that
he told her that plaintiff demanded “$2,800 additional dollars to
unload” at the warehouse. In sum, a jury could conclude that
defendant McLaughlin did not fairly or accurately lay out the
facts, but concealed some and inflated and embellished on oth-
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ers. Where there is a conflict about whether there was a com-
plete and fair disclosure of all material facts known to the per-
__son complaining to the prosecutor, and where there is direct evi- _
dence that he did not make a complete and fair disclosure, the
issue of this defense should go to the jury. Culpepper, 302 Ark.
at 565, 792 S.W.2d at 294 (1990).

Reversed and remanded.
HAYs and BROWN, JJ., dissent.

STEELE HAYS, Justice, dissenting. For a number of reasons,
I believe the trial court’s order of summary judgment was cor-
rect and should be affirmed.

On the issue of malicious prosecution, the law requires mal-
ice and a lack of probable cause. Rogers v. General Electric Com-
pany, 341 F. Supp. 971 (1972); Malvern Brick & Tile Co. v. Hill,
232 Ark. 1000, 342 S.W.2d 305 (1961). As to malice, there is not
the slightest evidence that the appellees acted from an ulterior
motive or in furtherance of malice or rancor. The only motiva-
tion suggested by the evidence before the trial court is that
appellees sought only the timely delivery of the cargo to the cus-
tomer, Sam’s Wholesale, and even agreed to pay $4,300 owed
by Westport-to the appellant (an amount five times greater than
the $800 charge for delivery) in order to bring that about. When
they learned that appellant had driven away from the JoMar Ware-
house without delivering the cargo as promised, they acted as
any reasonable person would — they consulted their attorney
and, on his advice, reported the problem to the prosecuting attor-
ney. Thus, the actions of the appellees when faced with a dilem-
ma not of their making was entirely appropriate and neither irre-
sponsible nor spiteful.

Second, there can be no serious question as to the existence
of probable cause to suspect that appellant had committed a crime.
Gazzola v. New, 191 Ark. 724, 87 S.W.2d 268 (1935). That was
the opinion of the Houston police, of appellees attorney and of
the deputy prosecuting attorney. The majority concludes that an
ordinarily cautious person would not believe Cox was guilty of
fraud in the initial acquisition of the cargo, citing Ark. Code
Ann. § 5-37-524 (1987). Of course, that was the charge brought
by the prosecutor and not attributable to the appellees. Beyond
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that, there are two fallacies — first, whether appellant had a spe-
cific intent to withhold the cargo when he first acquired the goods,
is not conclusive, as the statute makes it a violation if the accused
“fails to deliver the products in the time and manner prescribed
by the contract, with the intent to defraud the owner or shipper
of the goods.” Too, the majority maintains that appellant did not
learn that the $209 check had bounced until after the cargo was
in his possession, and thus he could have had no fraudulent intent.
But there was evidence that the check had been previously pre-
sented and payment refused by the bank. If appellant’s state of
mind were crucial, of far greater importance is the fact that appel-
lant admittedly knew that Westport owed his father approximately
$4,000, and it was payment of this amount, not the mere $209,
which appellant was demanding.

But whether appellant had a specific intent to defraud when
he acquired the goods for shipment is beside the point, as it can
hardly be denied that when he refused to deliver cargo that he was
legally bound to deliver [See Car Transportation v. Garden Spot
District, 305 Ark. 82, 805 S.W.2d 632 (1998)], he subjected him-
self to the likelihood of prosecution. Whether the particular
offense was fraud in the acquisition, or theft by bailee, or extor-
tion, or yet another offense, the party aggrieved by that conduct
had, I submit, every right to consult legal advice from private
and public counsel and to act in accordance with that advice.
There has been no showing in this case that appellees did any-
thing other than that.

A third element of malicious prosecution is the requirement
that appellant’s prosecution was at the insistence of the defen-
dant. Rogers v. General Electric, supra. Here it is shown simply
that appellees consulted the prosecutor and reported the facts
with reasonable accuracy, with no indication that they demand-
ed prosecution.

Finally, even if probable cause was lacking, this court has
held from the earliest that it is a complete defense to an action
for malicious prosecution if the defendant initiated the prosecu-
tion on the advice of a prosecutor or an attorney knowledgeable
in the law. Jennings Motors v. Burchfield, 182 Ark. 1047, 34
S.W.2d 455 (1931); Price Mercantile Co. v. Cuilla, 100 Ark.
316, 141 S.W. 194 (1911); Laster v. Bragg, 107 Ark. 74, 153
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S.W. 1116 (1913). The testimony of the prosecutor renders that
question beyond dispute, as well as the contention that the dis-
crepancy’ as to the length of time appellant held the goods:

As far as I can recall and based upon my investiga-
tion subsequent to the filing of charges, nothing told to me
or my office by Harold McLaughlin or Terry Lafarlette
was materially inaccurate or misleading. I now understand,
however, that the statement that the load was supposed “to
be delivered two weeks ago” is wrong and that it was only
six days late. This played no part in my decision to pros-
ecute, as the important facts were Toby Cox was alleged
to have retained a load which did not belong to him and
would not release it unless someone paid him money.

Turning to the breach of contract claim, I disagree that con-
duct plainly intended to coerce one party to pay a sizeable sum
it does not owe or risk losing a valued customer, can rise to the
level of a “contract.” The approximate cost of transporting this
cargo from Nebraska to Houston was $800, yet appellant refused
to complete the delivery until appellees agreed to pay $4,300
owed by Westport to his father. Since appellant could not legal-
ly have refused to deliver even against Westport, [see Car Trans-
port v. Garden Spot Dist., supra,] he certainly could not have
done so against appellees.The theory that an anticipatory breach
occurred which enabled appellant to negotiate a new agreement
overlooks the fact that appellee Champion did not break its con-
tract with Westport, the carrier, in any manner. The breach in
this case occurred because of the wrongful acts of the appellant
and in that context appellant cannot maintain that he is entitled
to enforce a coerced agreement to pay $4,300, five times the cost
of the carriage. DeSoto Life Insurance Co. v. Jeffett, 210 Ark.
371, 196 S.W.2d 243 (1946).

For the reasons stated, I respectfully dissent.

BrownN, J., joins.



