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MOTIONS — DIRECTED VERDICT MOTION CONDITION PRECEDENT TO
MOTION FOR JUDGMENT N.O.V. — A motion for a directed verdict is
a condition precedent to moving for a judgment notwithstanding
the verdict because a motion for judgment notwithstanding the ver-
dict is technically.only a renewal of the motion for directed ver-
dict.

APPEAL & ERROR — REVIEW OF SUFFICIENCY OF THE EVIDENCE. —The
appellate court will affirm sufficiency of the evidence cases if there
is “any substantial evidence to support a jury’s verdict,” and in deter-
mining whether substantial evidence exists, the appellate court will
rely upon two crucial principles to avoid invading the province of
the jury: the court will consider only the evidence favorable to the
successful party below, and the court will defer to the jury’s reso-
lution of the issue unless there is no reasonable probability to sup-
port the version of the successful party below.
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3. FRAUD — ELEMENTS OF DECEIT. — Deceit consists of five elements
that must be proven by a preponderance of the evidence: (1) a
false representation of a material fact, (2) knowledge that the rep-
resentation is false or that there is insufficient evidence upon which
to make the representation, (3) intent to induce action or inaction
in reliance upon the representation, (4) justifiable reliance, and (5)
damage suffered as a result of that reliance.

4. JURY — TRIER OF FACT IS SOLE JUDGE OF CREDIBILITY. — In cases
of deceit the credibility of the witnesses is vital in determining lia-
bility, and the trier of fact is the sole judge of credibility and the
weight and value attributed to evidence.

5. MOTIONS — MOTION FOR JUDGMENT N.O.V. NOT PROPER WHEN EVI-
DENCE DISPUTED. — When evidence is disputed, a motion for judg-
ment notwithstanding the verdict should be refused; when the jury
heard and observed the witnesses, judged their credibility, and
weighed the evidence submitted, when appellees testified that they
would never have purchased the car had they known it had been
wrecked, and when the jury apparently did not deem appellant’s tes-
timony credible, the evidence was disputed, and the trial court did
not err in refusing the motion for judgment n.o.v.

6. CONTRACTS — RESCISSION IS EQUITABLE REMEDY, BUT RIGHT TO RESTI-
TUTION AFTER RESCISSION CAN BE ASSERTED WITH ALLEGATIONS OF
BREACH OF WARRANTY AND THE TORT OF DECEIT. — Though rescis-
sion of a contract is an equitable remedy, the right of restitution after
rescission can be and has been asserted along with allegations of
breach of warranty and the tort of deceit under the jurisdiction of
circuit court.

7. FRAUD — AWARD OF RESTITUTION FOR VALID REVOCATION PLUS PUNI-
TIVE DAMAGES 1S ACCEPTABLE. — An award of restitution for valid
revocation in addition to punitive damages is acceptable if the ele-
ments of the tort of deceit are proven.

8. FRAUD — CONFLICTING EVIDENCE — SUFFICIENT EVIDENCE TO SUP-
PORT VERDICT. — Where appellees drove the car just under two
years before they attempted to revoke acceptance after discovering
that the paint on the front was not original and subsequently learn-
ing that the car had been in a collision; and where appellees testi-
fied that this was a substantial impairment to the value of the car
since they would not have purchased the car if they had known it
had been wrecked, but appellant claimed that it informed appellees
of the prior damage and that appellees “sat” on this information to
the detriment of appellant, the jury found appellees more credible,
and viewing the testimony in the light most favorable to appellees,
the appellate court could not say the jury’s verdict was not sup-
ported by substantial evidence.
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CONTRACTS — REVOCATION OF ACCEPTANCE MUST BE WITHIN REA-
SONABLE TIME. — Revocation of acceptance must occur within a rea-
sonable time after discovering the grounds for revocation, and a

" “reasonable time” depends upon the naturé, purposes, and cir-

cumstances of the action or inaction.

CONTRACTS — NON-CONFORMING DELIVERY. — What constitutes a
non-conforming delivery and what constitutes a reasonable time
within which to revoke acceptance depends upon the facts of the
case, and this will not be disturbed if substantial evidence exists.
DAMAGES — WHEN PUNITIVE DAMAGES PROPER. — Punitive or exem-
plary damages are proper when there is an intentional violation of
another’s right to his property, such as misrepresentation or deceit;
one must be determined to have acted wantonly causing injury or
acted with conscious indifference to the consequences such. that
malice may be inferred.

. DAMAGES — PUNITIVE DAMAGES NOT RECOVERABLE IN ACTION BASED

SOLELY IN CONTRACT, BUT PERMITTED IF CONDUCT CONSTITUTES DECEIT.
— One cannot recover punitive damages if the sole cause of action
is based in contract; however, one should not be prevented from-
receiving punitive damages in a contract action where the basis of
revocation or rescission is conduct constituting the tort of deceit.
DAMAGES — PUNITIVE DAMAGES PROPER. — Punitive damages are
available in a deceit action even if restitution rather than compen-
satory damages is awarded; where the instruction on revocation of
acceptance stated that recovery for revocation of acceptance would
be the purchase price, this restitutionary award was given, the jury
finding that appellant had deceived appellees; it was not improp-
er for the jury to award punitive damages.

APPEAL & ERROR — REVIEW OF AMOUNT OF DAMAGES. — When con-
sidering whether the award of punitive damages is grossly exces-
sive and is the result of passion on the part of the jury, the appel-
late court must decide whether the award of damages is so great
as to shock its conscience.

DAMAGES — FACTORS TO CONSIDER IN DETERMINING THE AMOUNT OF
PUNITIVE DAMAGES. — The amount of actual damages sustained by
a plaintiff is one indication of the culpability of the defendant’s
acts, but it cannot be the sole criterion for the assessment of puni-
tive damages; also relevant is the prospective deterrent effect of
such an award upon persons situated similarly to the defendant,
the motives actuating the defendant’s conduct, the degree of cal-
culation involved in the defendant’s conduct, and the extent of the
defendant’s disregard of the rights of others.

DAMAGES — PUNITIVE DAMAGES AWARDED — NOT EXCESSIVE. — To
deter business enterprises from deceiving consumers in the future,
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it could not be said that $10,000.00, in addition to the price of the
car, $8,000.00, shocked the court’s conscience.

17. ATTORNEY & CLIENT — FEES — AWARD PERMITTED AT DISCRETION OF
TRIAL COURT IN CIVIL ACTIONS. — In enumerated civil actions attor-
ney’s fees may be awarded under Ark. Code Ann. § 16-22-308
(Supp. 1989), but the award of attorney’s fees is permissive and
falls within the discretion of the trial court; absent abuse of discretion
the trial court should be upheld. '

18. ATTORNEY & CLIENT — FEES — NO JUSTJFICATION FOR AWARD IN
TORT CASES. — When the prevailing party’s claim is based in tort,
an award of attorney’s fees cannot be justified under Ark. Code
Ann. § 16-22-308.

19. ATTORNEY & CLIENT — FEES — PROPER TO REFUSE TO AWARD FEES
—VERDICT WAS BASED IN TORT. — Where the case was submitted
to the jury on alternate theories, both contract and tort; special
interrogatories were submitted; the jury instruction with regard to
revocation of acceptance authorized an award in the amount of the
purchase price; and the jury instruction with regard to breach of con-
tract set damages as the difference between the value of the car as
warranted and the value of the car as received, because the jury
gave appellees an award in the amount of the purchase price, it
must have based its award on restitution for revocation, which rests
in tort; the jury obviously found deceit which formed the basis of
revocation and the restitutionary award, and the trial judge did not
err erred in declining to award attorney’s fees.

20. INTEREST — AWARD OF PREJUDGMENT INTEREST WAS PROPERLY DENIED.
— The trial judge correctly denied prejudgment interest based upon
a determination that the damages were inexact and uncertain at the
time of the loss; damages were not ascertainable until the jury ren-
dered its special verdict awarding restitution and punitive dam-
ages; the judgment was clearly tort based, and if damages cannot
be ascertained at the time of the loss, prejudgment interest should
not be allowed.

Appeal from Washington Circuit Court, Second Division;
Kim M. Smith, Judge; affirmed. '

Smith Law Firm, by: Truman H. Smith, for appellant.

Lingle & Corley, by: James G. Lingle and Ella A. Maxwell,
for appellees. '

DONALD L. CorBIN, Justice. Appellant, Wheeler Motor Com-
pany, Inc., appeals a judgment of the Washington Circuit Court
awarding $18,000.00 in damages to appellees, Richard Roth and
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Carolyn Fontneau. The jury’s award included $8,000.00 in dam-
ages for rightful revocation, representmg payment of the cost of
the automobile, and $10,000.00 in punitive damages. For rever-
sal, appellant argues the jury’s findings that (1) appellant deceived
appellee, (2) appellee rightfully revoked acceptance, and (3) both
restitution and punitive damages were warranted are not sup-
ported by substantial evidence.

. After the jury entered its verdict, appellant filed post-trial
motions seeking a new trial or in the alternative judgment notwith-
standing the verdict. Appellees filed post-trial motions seeking
attorney’s fees and prejudgment interest. The trial court denied
all these post-trial motions. It is from these rulings that each
party appeals. The judgment is affirmed.

Appellees purchased a 1988 Volkswagen Fox GL from appel-
lant on October 2, 1989. The vehicle was the last 1988 model
on hand. At purchase, the price was $8,000.00, down from the
$9,813.00 sticker price. It is undisputed that appellees were the
first owners of the vehicle, but the car had been test driven 590
miles. The key ring submitted into evidence indicated that the
car was “new” as did the sales contract. Within the first two
weeks after purchase, the right front tire developed an “aneurysm,”
and the steel belt burst through the tread. Other problems devel-
oped during the 23 months appellees drove the car. Each was
repaired by appellant. The right front fender was found to have
a crack in it, and the right headlight became loose. Noise emit-
ted from the right front suspension. The right speaker blew out.
Other mechanical problems existed shortly after buying the car
from appellant, and these problems persisted throughout its use.
Appellees asserted that they purchased the car believing it was
undamaged and that this misrepresentation constituted deceit and
breach of warranty.

A copy of the sales order reflected only that a crack in the
paint approximately two inches long existed on the tip of the left
front fender. This was noted on the sales order after appellees
examined the exterior of the car. No other damage is explained
or evidenced in this document.

The testimony diverges as to whether appellees were
informed of the prior damage to the right front of the car during
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a demonstration drive prior to purchase. Appellant maintains
appellees were made aware of the prior damage to the right front
of the vehicle. Appellees denied they were made aware of this
fact. '

I. DIRECT APPEAL

[1]  We observe that a motion for a directed verdict is a
condition precedent to moving for a judgment notwithstanding
the verdict. ARCP Rule 50(b). A motion for judgment notwith-
standing the verdict is technically only a renewal of the motion

. for directed verdict made at the close of the evidence. Dodson
Creek, Inc. v. Fred Walton Realty Co., 2 Ark. App. 128, 620
S.W.2d 947 (1981).

In each of the substantive arguments asserted by appellant,
it states the lower court erred in refusing to grant a directed ver-
dict and abused its discretion in not granting a new trial or judg-
ment notwithstanding the verdict asserting lack of substantial
evidence with regard to deceit, revocation of acceptance, and the
award of punitive damages.

[2] It is a well-settled rule that this court will affirm suf-
ficiency of the evidence cases if there is “any substantial evi-
dence to support a jury’s verdict.” Boyd v. Reddick, 264 Ark.
671, 675, 573 S.W.2d 634, 637 (1978). In determining whether
substantial evidence exists, we have stated that we will rely upon
two crucial principles to avoid invading the province of the jury.
First, the court will consider only the evidence favorable to the
successful party below, and second, the court will defer to the
jury’s resolution of the issue unless we can say that there is no
reasonable probability to support the version of the successful
party below. Love v. H.F. Constr. Co., 261 Ark. 831, 552 S.W.2d
15 (1977).

A. Deceit

Appellant argues that there was no false representation and
that appellees were aware of the prior damage to the car before
they purchased it. Appellant maintains that this was the reason
for the lowered selling price. Appellees argue that appellant never
mentioned any prior collision.
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[3, 4] Deceit consists of five elements which must be proven
by a preponderance of the evidence: (1) a false representation of
a material fact, (2) knowledge that the representation.is false or
that there is insufficient evidence upon which to make the rep-
resentation, (3) intent to induce action or inaction in reliance
upon the representation, (4) justifiable reliance, and (5) damage
suffered as a result of that reliance. Nicholson v. Century 21 Ivy
Realty Inc., 307 Ark. 161, 818 S.W.2d 254 (1991). In cases of
deceit the credibility of the witnesses is vital in determining lia-
bility, and the trier of fact is the sole judge of credibility and the
weight and value attributed to evidence. Id.

In a case similar to the present one, a car buyer testified as
to the salesman’s representations and stated that he believed the
salesman, relied on his statements, and expressed the importance
that there was no damage to the frame in his purchase of the car.
Lancaster v. Schilling Motors, Inc., 299 Ark. 365, 772 S.W.2d 349
(1989). This court found sufficient reliance by the buyer in Lan-
caster to support a claim for deceit.

[5] In this case the jury heard and observed the witnesses,
judged their credibility, and weighed the evidence submitted.
Appellees testified that they would never have purchased the car
had they known it had been wrecked. The jury apparently did
not deem appellant’s testimony credible. We should state here
that when evidence is disputed, a motion for judgment notwith-
standing the verdict should be refused. Lancaster, 299 Ark. 365,
772 S.W.2d 349. As the evidence was disputed in the instant
case, we could end our discussion here. However, even beyond
that statement and considering the evidence presented, we can-
not say substantial evidence does not exist to support the judg-
ment finding deceit.

B. Revocation of Acceptance

[6, 7] Appellant argues there was not substantial evidence
to support the jury’s finding that appellees rightfully revoked
acceptance of the car. We must recognize that the attorneys and
court below used the terms “revocation” and “rescission” inter-
changeably. Though rescission of a contract is an equitable rem-
edy, the right of restitution after rescission can be and has been
asserted along with allegations of breach of warranty and the tort
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of deceit under the jurisdiction of circuit court. Walt Bennett
Ford, Inc. v. Smith, 314 Ark. 591, 864 S.W.2d 817 (1993); Thomas
. Auto Co. v. Craft, 297 Ark. 492, 763 S.W.2d 651 (1989). An
award of restitution for valid revocation in addition to punitive
damages is acceptable if the elements of the tort of deceit are
proven. “With the contemporary concern chiefly to avoid dupli-
cated remedies, some courts have flatly said that restitution and
punitive damages should be permitted.” Dan B. Dobbs, Law of
Remedies, § 9.4 (2d ed. 1993) citing Thomas Auto, 297 Ark. 492,
763 S.W.2d 651.

Ark. Code Ann. § 4-2-608 (1987) explains revocation of
acceptance:

- (1) The buyer may revoke his acceptance of a lot or
commercial unit whose nonconformity substantially impairs
its value to him if he has accepted it:

(a) On the reasonable assumption that its nonconfor-
mity would be cured and it has not been seasonably cured; -
or

(b) Without discovery of such nonconformity if his
acceptance was reasonably induced either by the difficul-
ty of discovery before acceptance or by the seller’s assur-
ances.

(2) Revocation of acceptance must occur within a rea-
sonable time after the buyer discovers or should have dis-
covered the ground for it and before any substantial change
in condition of the goods which is not caused by their own
defects. It is not effective until the buyer notifies the sell-
er of it. :

(3) A buyer who so revokes has the same rights and
duties with regard to the goods involved as if he had reject-
ed them.

. [8] Appellees drove this car just under two years when
on August 16, 1991, they attempted to revoke acceptance of the
car and return the vehicle by a letter sent from their attorney to
the dealership. This letter was precipitated by appellees’ dis-
covering that the paint on the front was not original and subse-
quently learning that the car had been in a collision. Their dis-
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covery came in the summer of 1991 when paint came off after
visiting a car wash, revealing primer which was not Volkswagen
primer. Appellees testified that this was a substantial impairment
to the value of the car since they would not have purchased the
car if they had known it had been wrecked. Appellees then con-
tacted their attorney to revoke acceptance and obtain a refund of
the purchase price. The pertinent language of the August 16,
1991 letter is as follows:

THIS LETTER IS A SERVICE NOTICE TO YOU
THAT THE “RETAIL INSTALLMENT CONTRACT”
DATED 02 OCTOBER 1989 BETWEEN MY CLIENTS
AND WHEELER MOTOR COMPANY, INC. IS HERE-
BY RESCINDED.

The 1988 Volkswagen Fox which you sold to them
was sold as a new vehicle. The vehicle was not in fact new,
and had previously been wrecked and repainted. As you
know, they have [had] nothing but trouble with the car
since it’s [sic} purchase.

They hereby tender the vehicle back to you. They will
deliver it to your lot or wherever you request. I ask that you
provide me with instructions as to the time and place of
delivery. They will make no further payments on the con-
tract, and all payments made under the contract.

[9, 10] The thrust of appellant’s argument is that they
informed appellees of the prior damage and that appellees, in
effect, “sat” on this information to the detriment of appellant.
Revocation of acceptance must occur within a reasonable time
after discovering the grounds for revocation. A “reasonable time”
depends upon the nature, purposes, and circumstances of the
action or inaction. Hughes v. Brown, 1 Ark. App. 171, 613 S.W.2d
848 (1981). What constitutes a non-conforming delivery and what
constitutes a reasonable time within which to revoke acceptance
depends upon the facts of the case, and this will not be disturbed
if substantial evidence exists. Frontier Mobile Homes Sales, Inc.
v. Trigleth, 256 Ark. 101, 505 S.W.2d 516 (1974). The jury found
appellees more credible. Viewing the testimony in the light most
favorable to appellees, we cannot say the jury’s verdict is not
supported by substantial evidence.
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C. Punitive Damages

[11] Lastly appellant argues that it was error to award
punitive damages to appellee, or that in the alternative there was
not substantial evidence to support the award of punitive dam-
ages. We disagree. We have held that punitive or exemplary dam-
ages are proper when “there is an intentional violation of anoth-
er’s right to his property.” Stein v. Lukas, 308 Ark. 74, 77, 823
S.W.2d 832, 834 (1992). Further this court has held that punitive
damages are available in cases of misrepresentation or deceit.
Id.; see also Walt Bennett v. Smith, 314 Ark. 591, 864 S.W.2d 817
(1993); Thomas Auto, 297 Ark. 492, 763 S.W.2d 651. One must
be determined to have acted wantonly causing injury or acted
with conscious indifference to the consequences such that mal-
ice may be inferred. Id.

[12] The purpose of punitive damages is to deter and pun-
ish the wrongdoer. One cannot recover punitive damages if the
sole cause of action is based in contract. However, one should not.
be prevented from receiving punitive damages in a contract action
where the basis of revocation or rescission is conduct constitut-
ing the tort of deceit. Punitive damages are available in a deceit
action even if restitution rather than compensatory damages is
awarded. Thomas Auto, 297 Ark. 492, 763 S.W.2d 651. In the
instant case, the instruction on revocation of acceptance stated
that recovery for revocation of acceptance would be the purchase
price, and this restitutionary award was given.

- [13] We clearly stated in Thomas:

We can think of no reason why punitive damages
should not accompany a restitutionary award if there is
proof of the elements of deceit as a basis of revocation of
acceptance or extrajudicial rescission. The purpose of puni-
tive damages is deterrence and punishment of wrongdo-
ing.

Id. at 498, 763 S.W.2d at 654. The $10,000.00 in punitive dam-
ages was awarded to deter or punish wrongful conduct, here,
deceit. Since the jury found that appellant had deceived appellees,
we cannot say the jury’s award of punitive damages was improp-
er.
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[14-16] Finally, appellant argues in its brief that the
award of punitive damages was grossly excessive and was the
result of passion on the part of the jury. We find no merit in _
this argument. When considering such a question, we must
decide whether the award of damages is so great as to shock
our conscience. Ray Dodge, Inc. v. Moore, 251 Ark. 1036, 479
S.W.2d 518 (1972). When considering the amount of punitive
damages and its purpose to deter, the following Tanguage was
deemed instructive in the Ray Dodge case and is instructive
here as well:

The amount of actual damages sustained by a plaintiff
is one indication of the culpability of the defendant’s
acts, but it cannot be the sole criterion for the assess-
ment of punitive damages. Also relevant is the prospec-
tive deterrent effect of such an award upon persons sit-
uated similarly to the defendant, the motives actuating the
defendant’s conduct, the degree of calculation involved
in the defendant’s conduct, and the extent of the defen-
dant’s disregard of the rights of others. These are legit-
imate concerns of the law, and the application of any
fixed arithmetic ratio to all cases in which punitive dam-
ages are assessed would be arbitrary.

Id. at 1046, 479 S.W.2d at 524 (citing Boise Dodge, Inc. v.
Clark, 453 P.2d 551 (Idaho 1969)). To deter such business
enterprises from deceiving consumers in the future, we cannot
say that $10,000.00, in addition to the price of the car,
$8,000.00, shocks our conscience.

I1. Cross Appeal
A. Attorney’s Fees

[17-19] In enumerated civil actions attorney’s fees may
be awarded. Ark. Code Ann. § 16-22-308 (Supp. 1989). The per-
tinent language in the statute is as follows:

In any civil action to recover on . . . contract relat-
ing to the purchase or sale of goods, wares, or mer-
chandise, or for labor or services, or breach of contract,
unless otherwise provided by law or the contract which
is the subject matter of the action, the prevailing party
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may be allowed a reasonable attorney fee to be assessed
by the court and collected as costs.

(Emphasis added.) The award of attorney’s fees is permissive
and falls within the discretion of the trial court. Chrisco v. Sun
Indus., Inc., 304 Ark. 227, 800 S.W.2d 717 (1990). Absent
abuse of discretion the trial court should be upheld. When the
prevailing party’s claim is based in tort, an award of attorney’s
fees cannot be justified under section 16-22-308. Mercedes-
Benz Credit Corp. v. Morgan, 312 Ark. 225, 850 S.W.2d 297
(1993). This case was submitted to the jury on alternate theo-

“ries, both contract and tort. Special interrogatories were sub-
mitted. The jury instruction with regard to revocation of accep-
tance authorized an award in the amount of the purchase price.
The jury instruction with regard to breach of contract set dam-
ages as the difference between the value of the car as war-
ranted and the value of the car as received. Because the jury
gave appellees an award in the amount of the purchase price,
it must have based its award on restitution for revocation. This
rests in tort. The jury obviously found deceit which formed
the basis of revocation and the restitutionary award. We can-
not say the trial judge erred in declining to award attorney’s
fees. See Stein, 308 Ark. 74, 823 S.W.2d 832.

B. Prejudgment Interest

[20] The trial judge denied prejudgment interest based
upon a determination that the damages were inexact and uncer-
tain at the time of the loss. Damages were not ascertainable
until the jury rendered its special verdict awarding restitution
and punitive damages. The judgment was clearly tort based.
We recognize that if damages cannot be ascertained at the time
of the loss, prejudgment interest should not be allowed. City
of Fayetteville v. Stanberry, 305 Ark. 210, 807 S.W.2d 26
(1991).

To award prejudgment interest and punitive damages would
offend our historical reluctance to award prejudgment interest
in tort cases because the damages were not ascertainable as to
time and amount. See e.g. Members Mut. Ins. Co. v. Blissett,
254 Ark. 211, 492 S.W.2d 429 (1973); Southern Farm Bureau
Casualty Ins. Co. v. Hardin, 233 Ark. 1011, 351 S.w.2d 153
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(1961). We cannot say the trial court erred in denying pre-
judgment interest.

© Affirmed. ’ o7




