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Opinion delivered November; 26, 1934. 
1. MASTER AND SERVANT—SUFTICIENCY OP EYIDENCE.—Iii an action , 

for injurieS s caused by the negligence of a fellow-servant,_evidence 
held to sustain a finding; that , plaintiff, was , ,an . ,employee of 
defendant. 

2. MASTER AND SERVANT—EVIDENCE.=-In " an action .'for personal in-
juries' 'alleged:to have :been caused 'bY the''negligence 
servants, evidence held fo sustain-finding. that the injury iesulted 
from the negligence of fellow-servants. 

3. NEGLIGENCE—CONTRIBUTORY. NEGLIGENCE AS DEFEN	 em-
ployee's contributory negligence is not a complete defense to the 
eniployee's personal injury action against -a coiPerate employer
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not engaged in interstate commerce, but it merely diminishes the 
damages in proportion to the amount of negligence of the respec-
tive parties, as provided by Crawford & Moses' Dig., § 7137. 

4. MASTER AND SERVANT—FELLOW-SERVANT'S NEGLIGENCE. —The fact 
that an injury to an employee was caused by the negligence of 
fellow-servants did not preclude a recovery where the employer 
was a corporation. 
MASTER AND SERVANT—ASSUMED RISK.—An employee engaged in 
loading a, bus on a ;truck did not assume the risk of fellow-serv-
ants' negligence in releasing their hold on the truck and permit-
ting it to fracture the employee's wrist. 

6. TRIAL—REPETITION OF INsTRucTIoNs.—Refusing instructions cov-
ered by instructions given held proper. 

7. DAMAGES—PERSONAL INJURY.—Award of $2,000 to a mechanic for 
a fractured wrist rendering him unable to use the hand, causing 
him to suffer intensely and preventing him from sleeping for 
three or four weeks, held not excessive. 

Appeal from Crawford Circuit Court; J. 0. Kin-
cannon, Judge ; affirmed. 

Thos. B. Pryor and W. L. Curtis, for appellant. 
Partaiii & Agee, for appellee. 
HUMPHREYS, J. This is an appeal from a judgment 

for $2,000 obtained by appellee against appellant in the 
circuit court of Crawford County for an injury to his 
wrist caused by the alleged negligence of fellow servants 
while engaged in loading the front truck of a bus, con-
sisting of an axle and spindles, onto a wrecker. 

Appellant filed an answer to the complaint denying 
the allegations of negligence and interposing the affirma-
tive defenses of contributory negligence and that appel-
lee was a volunteer and not an employee of 'appellant at 
the time he received his alleged injury. 

Appellant contends for a reversal of the judgment 
on account of a lack of sufficient evidence to support 
the verdict. The evidende, when viewed in its most favor-
able light to appellee, is, in substance,-as -follows.: 
• Appellant, a corporation, was engaged hi transport-

ing passengers in buses from Little Rock to Fort Smith. 
On the 	 day of March, 1933, about two o'clock p. m., 
one of its passenger buses was wrecked in the east part 
of Van Buren in Crawford County on Highway 64. 
The passengers were transported in a car belonging to 
appellee to Fort Smith, and he was employed to remain
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with the wrecked bus over-night, and was engaged the 
following morning to assist other employees of appellant 
in loading the bus onto a wrecker, which came from 
Little Rock. The wrecker was in charge of a foreman, 
who directed the employees engaged in the work how to 
lift and load the injured bus onto the wrecker. The lift-
ing was done by means of two hand booms fastened to 
the wrecker, which could be lifted up and down and to 
which cables were attached long enough to take hold 
of the object to be lifted and drawn onto the wrecker. 
The body of the injured bus had been placed on the 
wrecker, leaving enough room thereon for the front truck 
of the bus. Appellee was directed to stand near the 
wrecker with a pick bar in his hands to guide the front 
truck of the bus into the space left for it. after being 
lifted up to a sufficient height to swing into the vacant 
place. Fellow servants were directed to take hold of 
the truck, which weighed about 400 pounds or more, for 
the •purpose of letting it swing slowly into place, but 
some or all of them let loose their hold on same without 
notice to appellee and allowed it to swing in so rapidly 
and with such force that, in his effort to guide it into 
place, appellee's hand was caught between the truck and 
wrecker, and his wrist was fractured before he could get 
his hand out of the way. 

The testimony was in conflict as to whether the fellow 
servants of appellee or some of them released their hold 
on the truck without notice to him so as to let it swing 
toward the wrecker with such force as to Catch his hand 
between them and fracture his wrist, and also in con-
flict as to whether appellee was an employee -or volun-
teer ; but, notwithstanding the conflict, there is ample 
evidence in the record to support the finding of the jury 
that appellee was an employee of appellant when injured, 
and that his injury resulted from the negligence of his 
fellow servants. 

Appellant also contends for a . reversal of the judg-
ment on the ground that appellee was guilty of contribu-
tory negligence resulting in his injury, and on that ac-
count could not recover any amount from appellant, even 
though appellant was guilty of negligence. It requested
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instructions to that effeet, 'Which the coitrt refused to 
..ive. We find no evidenCe in the record tending to show 
contributory negligence on the part of appellee, but, even 
if there is, such -negligence, would not be a complete de-
fense to the alleged cause of action against a cor .pora-
tion not engaged in interstate commerce at the time of the 
injury. It is provided by .§§ 7144 and 7145 of Crawford 
•& Moses' Digest that in actions for personal injuries by 
employees against such corporations, contributory neg-
ligence shall .not bar a . recOvery but will have the effect 
of diminishing the damages in proportion to the amount 
of negligence of the respective parties. Under the pro-
visions of these statutes, this contention of appellant 
cannot be susiained, and the requested instructions were 
properly refUsed.	. 

Appellant alsO contends for a reverSal of the judg-
nient On the ground that under the law it cannot be held 
liable in damageS- to any one injured by, a fellow-servant. 
In support of this contention, it cites 'the case of Walsh 
v. Eubanks , 183 Ark. 34, 34 S. W. (2d) 762. In that case 
the fellow-servant doctrine . applied 'because a recovery 
was sought against a partnership. In the instant case 
it does not apply because appellant is a corporation. It 
is provided by §' 7137 of Crawford & Moses' Digest that 
corporations . of every kind and character shall be liable 
to respond in damages for injnries or death sustained by 
an employee resulting from the omission of duty or neg-
ligence of any • other Servant or employee of the em-
iiloyer. Instructions reqnested by appellant and refused 
by the court in support of its 'theory in this respect were 
properly refused. 

It is also suggested by appellant that the judgment 
should be reversed because the appellee assumed the haz-
ards incident to his employment. Appellee could not 
have. known in advance that his fellow servants would 
release their hold on the. truck and allow it to come 
down on him, so he did not assume the risk of their neg-
ligence in this 'respect as one of the hazards incident 
to his employment.' 

The court refused to giye cerIain instructions re-
quested by appellant relative to whether appellee was



an employee or a volunteer, ,and . whether.he assumed the 
risk. These instructions were properly refused as the 

- court had covered ; the issues in other instructions. The 
court was:not required to duplicate instructions. 

Appellant also . contends.that the, verdict was exce.s-
sive and; urges the excessiveness thereof as a, reason for 
reversing , the judgnient. As a result of the injury, ap, 
pellee's arm was , placed.in a plaster cast foy 31 days, 
hut, the ends of the. b.ones . neyer healed, and he:has never 
been able to use.his, hanch. : jf he takes hold of anything, 
it drops. He • s a , mechanic, , and his work requires the 
Use:of bath hands, so he,. iS comPelled t6-hire. a meehapic 
to *do;, the werk he formerly did in condUeting,his husi, 
ne -sS at an :expense *of ' froM $1.50 to a day He stif-
fered intense pain, si:; that he was 'unable to 'sleep " for 
three or four , Weeks immediately' , affer the injury and 
dUrifig the tiMe hiS hand and arni were in the cast, His 
doctor's bill*was $75:* . We do not think .$2,000 an e .xces-
sive judgment, considering . the natnre and eXtent of ,the 
injurY, and the pain and suffering he . endUred. - 

No error appearMg, the judginent is affiYMed.


