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SMITH v. LEEPER. 

4-3599

Opinion delivered November 19, 1934. 

1. EVIDENCE—PAROL EVIDENCE RULE.—In a suit to set aside a fore-
. closure sale of land on the ground of the vendor's fraud inducing •
the purchase, evidence of false representations made by the 
vendor at the time of sale, though not set out in the written 
contract, held not inadmissible as contradicting the original con-
tract of sale, as the basis of the action is deceit. 

2. FRAUD—REMEDY.—One induced to buy land by the yendor's deceit 
may await the vendor's effort to collect the purchnse money and 
assert his remedy by way of recoupment of damages. 

3. • FRAUD—LACHES.—To a suit by a purchaser of land to cancel the 
sale on foreclosure on the ground of the vendor's; fraud, the 
vendor could not urge the defense of laches in seeking relief 
where the purchaser had delayed because of the vendor's riromise 
to adjust the price. 

4. Frimm—r4A'rrErts OF FACT OR OPINION.—A .venclor's represents,- 
tions concerning the value of property, made when he knew that 
the purchaser was ignorant thereof and relying thereon, .are not 

• mere opinions but affirmations of facts and actionable. 
5. FRAUD—EVIDENCE.—A vendor's letter to a tenant of the farm sold; 

attempting to arrange with the tenant to manage the purchaser 
on his visit to the farm so as to permit no one to talk with him 
about the farm held to indicate the vendor's intention to deceive 
the purchaser. 

6; ,QANCELLATION OF IN STRUMENTS—REMEDY.—Where a purchaser 
had paid off all of the purchase price of $2,000 except $400 before 
asking relief against such balance,.it was not error to relieve him 
merely from paying such remainder and interestthougfi it Was 
proved that the property was worth only $500 or 000. 

. Appeal from Independence Chancery: Court; A. S. 
Irby, Chancellor ; affirmed. 

Oscar T. Jones, for appellant. 
Dene H. Coleman and Chas. F. Cole, for appellee. 

• BAKER, J. The appellee in this case, about thirteen 
years ago, purchased an eighty-acre tract of land in 
Independence County from Mack T. Smith, the. appel-
lant, and agreed to pay the sum of $2,000 therefor, exe-
cuting eighty-five notes of $20'each. He paid $300 about 
January 1, 1921, and at that time, or soon thereafter, 
took a deed and executed a , mortgage to secure the de-
ferred payments.
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At the time of this purchase both of the parties 
lived in Chicago, and the appellee says that he had never 
seen the land ; that it was represented to him by the ap-
pellant, as an inducement to cause him to purchase the 
land, as being located upon a good road, when in fact it 
was not upon any road ; . that one had to pass through 
the lands of three different landowners to reach a road 
or mail route ; that he represented the character and 
quality of the land as being excellent, free. from rocks 
•and suited to truck farming, when in fact it was rocky 
and not well adapted to truck farming, very poor soil; 
that he further represented that -there was certain mer-
chantable timber on the land, sufficient to pay for it, 
when in fact there was no merchantable timber whatever. 

Appellee also charges that Smith represented that 
-all of said land was capable of being placed in cultiva-
tion, when in fact there was only a small portion there-
of suitable for cultivation ; that he represented there was 
ugood house and barn on the property, and that.the land 
was fenced, when in fact there. was no barn and no fence 
. and that the bouse was in a. very bad state of repair, and 
it was necessary to go to a great expense to make it 
habitable. 
• A contract was entered into in October, 1920; that 
the deed and notes were executed in January, 1921. It 
was some considerable time after that, perhaps a year, 
before the appellee saw the land, and he at once attempt-
ed to rescind the contract, but was persuaded by Smith 
not to do so, and .Sinith promised that he would grant 
him a reduction -and make adjustment with him before 
final settlement would be required. in payment for the. 
land.

• Af the time the suit was filed there was due $400 of 
the principal sum under the contract, which, together 
with interest, amounted to about $600.. This amount 
Leeper refused to pay. Smith proceeded to make sale 
of the land under the poWer granted in the mortgage and 
procured Oscar T. Jones to Sell the land, .at which sale 
Smith became the purchaser. Leeper brought suit to 
cancel this sale made under the mortgage,"and for dam-
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ages, and Smith, by way of cross-complaint, usked for 
the foreclosure of the. mortgage, or deed of trust. . 

Leeper, in his testimony, said that he saw Smith's 
advertisement in The Chicago Daily Neks; that he want-
ed to buy a place for a home ; that he saw Smith and 
took notes in a memorandum book as to Smith's state-
ments or representations. Among other things set out 
in the notes, which Leeper say§ he took down, is the fact 
that Smith recited that all of the land could be culti-
vated, except a small portion, arid that there- .was timber 
enough on the place to pay for it ; could raise vegetables 
of all kinds, beets and tomatoes one and. a half to two 
pounds; land not rough but gently rollirig . ; spring water; 
sufficient to irrigate the place ; good sell; grow anything 
you plant s; about thirty a:61.es in cultivation; .near 
churches ; road and mail route near place ;. good road 
out; place fenced ; gocid barn ; house the best on South 
side of the river ; other buildings, 'spring house; had 
six acres of fine orchard bearing peaches ; tenant on the 
place named Cazort. - 

Leeper; without investigating but relying upon all 
of the representations so made, contracted for the, land. 
In this suit he said there was no merchantable - timber 
upon -the land ; no barn upon it ; no fence ; no orchard; 
that the house wUs in a very bad condition; the soil very 
poor and not produCtive ; that the property was not 
Worth exceeding $1,000 at a high price. 

, Other witnesses testified the property to be worth 
from $400 to 000. Cazort, Who lived Upon the place 
was also a. witness. He states that he received a letter 
from Smith, who advised him he had found a huyer for-
the place at $2,000 and asked him to make the place as 
attractive as possible.; to meet the purchaser at the de-
pot and take him to the farm late.in the afternoon; just 
in time to get the train out the same day ; that he thought 
the deal would go through . and that he Would pay.Cazort 
for his trouble, and also that he didn't want Leeper to 
get in touch with any real estate men for fear they would 
try 'to switch him to some -other place; to keep the infor-
mation given bim in the letter to -himself and to . do his
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best to help make the deal go through and not to say 
anything to anybody until afterward. 
• •Cazort . said that he lived on the place. four or five 

years, one year before Leeper came and four years after 
be came. He said that the timber on the place was fit for 
fire wood only ;. that the barn had been torn down for 
kindling the year before. 

Smith testified that Leeper's attitude was a shock 
to him and offered a letter written by Leeper and his 
wife stating that they had paid the taxes, no advertising 
fee, that all the favors and help extended to them seemed 
like mountains of blessing and were received with real 
appreciation. Trusted that they might not always be up 
against it, that . instead something may come their way 
which would make it possible for them to meet their full 
obligations and duty. Smith admitted he wrote the let-
ter to Cazort concerning the purchaser who would come 
to look at the place. 

The chancellor, upon the trial of this cause, found 
that this was a suit in recoupment for the deceit alleged 
to have been practiced by Smith upon Leeper. He set 
aide the sale, wherein the land was sold by Smith .and 
bought by Smith, tinder the power contained in the mort-
gage or deed of trust: No question is raised about the 
correctness Of this, part of the decree. He found also 
that Leeper had paid full value for the land and can-
celed the other or outstanding notes and mortgage and 
quieted the title in Leeper against 'Smith ; dismissed 
Smith's. cross-complaint, wherein Smith was seeking to 
foreclose the mortgage for the balance due upon the re-
maining portion of the contract or purchase price. 

It is urged upon this appeal that much of the evi-
dence, _or, at least, part of it offered by Leeper contra-
dicts the contract. This is not correct, and this conten-
tion can arise only upon a misconception of the nature 
of _the suit. The contract does not say, of course, that 
there was a barn upon the place, but Smith had lived 
upon the place at one time, and there was one at that 
time. It is not in contradiction of the contract for 
Leeper to testify that there .was no barn upon the place, 
nor is he prevented from testifying that Smith told him



ARK.]	 SMITH V.: LEEPER.	 1055 

•there was a-barn there merely because of the _fa -ct that 
no barn is mentioned in the written contract: The fraud 
or false representations, or deceit, is the gist Of . Leeper's 
contention, and, if he were not permitted to shew that 
the statements made as an inducement to him to enter 
into the contract were untrue, because of the fact that 
Smith .did, or did not, .write these statements intO the 
contract, then the anomalous situation of preventing, a 
recovery in thefl case would arise, for the reason . that 
Smith had not_ only deceived him, but had contracted 

' with him so. as to • perpetuate and make wOrkable this 
deceit without relief. Leeper ratified the contract but 
sought relief in recoupment.	•	- 
, This court has said in several cases that one of 

the remedies . of. the _victim - in the case of deceit is to 
await the effort to collect the money and then assert his 
remedy by way of recoupment , for damages. Leeper, 
the appellee, has done this. 
•, It is urged . also that,Leeper's claim is:stale ; that he 

has not been, diligent, hilt Leeper's explanation is entirely 
tenable, at least not unbelievable, that is, to the effect 
that Smith had insisted that he keep the property, prom-
ising that he would adjust the price with him On the 
last payments. To argue that he should not have waited 
thereafter would be tantamount to arguing Smith's lack 
of honor and good iaith. Perhaps he should not have 
relied upon this . promise of Smith's, but should have 
proceeded at once with the suit, either to rescind or to. 
recover his damages, but under the circumstances Smith 
may not properly urge that defense. • Smith was making 
an effort to collect this .money, alleged to .be due him,- 
by sale of the land under, the power contained in the 
mortgage. Leeper filed his suit to cancel this . sale and 
deed made under it and asked for damages. 

Chief Justice HART, speaking for the court, in the 
ease of Held v. Mansur, 181 Ark. 876, 881, 28 S. W. (2d) 
704, said : "In the third: place, to avbid a circuity of 
actions and a multiplicity of suits, . he may plead such 
damages in an action for the purchase money, and is en-
titled to have the same recouped against the sum he has 
paid for the land. Matlock v. Reppy, 47 Ark. 148, 14
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S. W. 546; and Dainielson V. Skidmore, 125 Ark. 572, 189 
S. W. 57. In the same case Chief Justice HART said fur-
ther-: "Where the vendor knows that the purchaser is 
wholly ignorant of the value of the property, and knows 
that he is relying upon his representations, the repre-
sentations do not take the form of a 'mere expression of 
opinion, but are in the nature of a statement of fact. The 
reason is that the vendor knows that the statements he 
has made are untrue or are made in reckless -disregard 
of the truth, and it cannot be doubted that he knows 
and believes that such statements will have a material 
influence upon the purchaser. Carwell v. Dennis, 101 
Ark. 603, 143 S. W. 135; Hunt v. Davis, 98 Ark. 44, 135 
S. W. 458; Bell v. Fritts, 161 Ark. 371, 256 S. W. 53; 
Cleveland v. Biggers, 163 Ark. 377, 260 S. W..432 ;Laney-
Payne Farm Loan Co. v. Greenhaw, 177 'Ark. 589, 9. S. 
W. (2d) 19." 

Smith's letter to Cazort, attempting to arrange-with 
Cazort to . so manage Leeper upon his trip to visit the 
farm so as to not permit any one to meet or talk witb 
him about the property, indicated • pretty clearly his in-
tention to deceive, and he . did, in fact, deceiVe Leeper. 
Myers v. Martin, 168 Ark. 1028, 272 S. W. 856. 

The court held that the remaining notes should be 
canceled. The brief of appellee suggests that -further 
relief ought to be given Leeper, under the proof in the 
case, to the effect that the property was worth only five 
or six hundred dollars. We think, however, that, inas-. 
much as Leeper had paid of the principal amount $1,600 
before he quit paying in order to enforce his remedy, 
the most be could consistently ask is what the court gave 
him, that is, relief from the payment of t]ie balance pf 
$400 and interest. 

The chancellor's ruling -is .supported by the author-
ities, and seems not to be against a preponderance of the 
evidence, but is well supported by it. 

It follows therefore that tbe case should be affirmed, 
and it is so ordered.


