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1. APPEAL AND BRROR—SUFFICIENCY OF EVIDENCE.—In determining
whether evidence is sufficient to support a verdict, the testimony
must be viewed in the light most favorable to.-appellee, and if,
thus viewed, there is substantial evidence supporting the verdict,
it cannot be disturbed on appeal.

2.  AUTOMOBILE—COLLISION.—In a death action, evidence that the
driver of a truck was negligent in turning. abruptly in front of
an automobile whose driver had signaled his intention to pass,
resulting in a collision and that the driver of the automobile was
unable to regain control of the automobile, which turned over,

. fatally injuring him held to support a verdict for plaintiff.

3." TRIAL—INSTRUCTIONS CONSTRUED AS WHOLE..~In a death action,
an"iqstruction that plaintiff could recover if the evidence on all
material allegations preponderated in her favor held not er-
roneous as referring on to allegations in the complaint and ignor-
ing the defense of contributory negligence, in view of other in-
.structions that there could be no recovery if death was caused
by deceased’s negligence. o

4." TRIAL—CONSTRUCTION OF INSTRUCTION.—In a death action, re-
sulting from a collision of an automobile with a truck, a state-
ment in the instruction that the accident was due to an auto-
mobile collision held not tanamount to saying that the injuries
and death of deceased were due directly to the, collision or that
the collision was the proximate cause of the injuries and death.

5. AUTOMOBILES—COLLISION—INSTRUCTION.—In an action for death
resulting from a collision of an automobile driven by deceased
with defendants’ truck, which made an abrupt left-hand turn
without warning as deceased’s automobile was passing, an in-
struction that the driver-of a vehicle should see that a turn
could be made in safety and should give a signal visible to the
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driver of the other vehicle of his intent to make a turn, held not
erroneous as making defendants insurers of deceased’s safety.
‘6. - AUTOMOBILES—INSTRUCTION AS TO SPEED.—In- a death action an
instructiorni that deceased was not negligent if he was driving at
a reasonable speed held not erroneous as confining the issue of
contributory negligence to fast driving, when read in connection
with other instructions on contributory . negllgence N
AUTOMOBILE —DEATH "ACTION—INSTRUCTION.—In a death action
resulting from a collision of an automobile driven by deceased
with defendants’ truck, an instruction that plaintiff could not
recover if, after the collision, deceased ran his automobile at an
excessive speed which contributed to his injuries was properly
modified by adding: “unless you further believe or find that the
deceased had lost control of his car by reason of his car being
negligently struck by the truck.”
8. TRIAL—REPETITION OF INSTRUCTIONS.—Refusal of instructions
fully covered by instructions given held not error.
9. DBATH—AWARD OF DAMAGES.—An award of $50,000 to a widow of
" a 5l-year-old man, physically strong, with an expectancy of 20
years, who had contributed $7,000 a year to his wife and children,
and would probably have continued to make such contribution,
held not excessive. T

~1

. Appeal from Lawrence Circuit Court, Kastern Dls-
triet; S. M. Bone, Judge; affirmed. -

H. L. P(m(,lev, w. R Donha,m and Edu/a: d B. Dowme,
for appellants.

Pace & Dawis, for appellee. . '

Humprreys, J. Appellee, administratrix of the
estate of her deceased husband, bronght suit against the
appellants for the estate and for the benefit of herself
and minor children, to recover damages on account of the

~alleged negligent killing of deceased resulting from a col-
lision of his car with a Ford truck belonging to appel-
lant, Southwestern Bell Telephone Company, which was
driven by Herman Avery, the other appellant.

Appellant filed an answer denying the material alle-
gations of the complaint, and pléading that the injuries
and death of deceased resulted from his own negligence.

The cause was submitted to a jury upon the issues
joined, the evidence adduced, and the instructions of the
court, which resulted in a verdict and consequent judg-
ment against appellants in favor of appellee for the ben-
efit of herself and minor children for the sum of $50, 000
from which is this appeal.
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Appellants contend for a reversal of the judgment
on the ground that the evidence is insufficient to support
the verdict. In determining this guestion on appeal, the "
testimony in the case must, be viewed: in the most favor-
able light to.appellee, and if, thus viewingit, there is any
substantial evidence supportmg the xeldlet it. cannot be

disturbed by this court.
‘ According to_ the ev1dence introduced by appellee,
her now deceased husband was en route to Little Rock on
the Hot Springs highway the morning of June 24, 1933,
in his Cadillac sedan;.which he was driving at the rate
of thirty-five or, fortv “miles an hour; that, just: bef01e
entering the village of Doucrlasvﬂle, he oveltook appel-
lant’s truck, Whlch was being drlven at a speed of fifteen
or twenty mlles an hour that, as he appl ‘oached the truck,
he blew his horn when forty feet behind it, and‘again whén
he was ten feet behind it, as a signal that he Would pass
around it to the left; that when his front wheels were
opposite the hind wheels of the truck, the driver of the
truck, without: checking his’ speed and ‘without putting
out his'hand or giving any signal, suddenly turned to' the
left almost at right angles across the h1ghw2v ‘and that
before. he could get out of the way of the truck by speed-
ing up and turning to the left-as far as possible, the col-
lision occurred; that ‘the collision caused his car. to:lose
'its balance and swerve or zig-zag at a high rate. of speed
‘along the highway for a cons1derable -distdance ,until it
tutned over and fatally injured him; that he was unable
to regain control of his car after the collision. -

2. The evidence thus.‘detailed is:substantial and. suffi-
cient to sustain the verdiet. - Although appellant intro-
duced evidence tending to.- show that. deceased was to
blame for -the collision, and that he had or could have re-
gained control of his car after the collision,:in the ex-
ercise of reasonable care, it must be remembered -that the
jury and not.the-court are the sole judges.ofthe: credi-
hility of the witnesses -and the weight to be attached :to
the evidence. The trial court must be sustained in his
refusal to instruet a verdiet for appellants-on the ground
of the alleged insufficiency of the evidence to. estabhsh.'
hab111ty - : :



upon a reversal of the judgment on account of a number
of instructions given by the trial court over their general
and spemﬁc obJectlons and the refusal of the court to give
a number of instructions requested by them, to- which
refusal they objected and excepted. We have' carefully
read and considered the instructions given and refused

-and have concluded that the trial court correctly in-

structed the jury upon the issues involved responsive to
the evidence in the case.” We regard the exceptions to the
giving and refusal of some of the instructions of suffi-

'clent 1mportance to more specifically’ state our 1easons .

.for dlsposmcr of them.

Appellants specifically objected to the giving of the
court’s oral instruction No. 2. because they allege he
ignored their defense of contrlbutory negligence on the

_ part of deceased. The last sentence in the instruction is
as follows: :

“But if it (the evidence) preponderates in her (ap-
peéllee’s) favor on all the material allegations, she would
be entitled to recover a verdict.”’

Appellants argue that this part of the 1nstruct10n
necessarily means that, if the jury should find that the
evidence preponderates in favor of appellee on all-the ma-
terial allegations in her complaint, she would be entitled
to recover. The instruction does not say so in words, and _

‘we do not think it susceptible of such a constructlon It

means all the allegations arising in the case, whether
contained in the complaint or other pleadings. The lan-
guage used -does not ignore the defense of contributory
negligence, and it should not be interpreted to do so by
reading the word ‘‘complaint’’ into it. ‘We are quite sure

the jury-did:-not. so. understand.it in view of the fact that

they ‘were told in other instructions that, if the deceased
met his death on account of his own neghgence appellee
could not recover.

Appellants objected generally to the giving of the
court’s oral instruction No. 3 and now -contend that it
was inherently erroneous because it opened or began
with the following sentence: ¢‘This accident, gentlemen,
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Leatned counsel for appellants strenuously ms1st
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was due 'to an automobﬂe colhslon on the pubhc
highway.”

. They argue that the court told the jury in this sen-
tence that the injuries and death of the deceased were
due to the collision. The court did not so state, but said
the accident was due to a coliision on the’ hlﬂhway, which

" was nothing more than a general statement of the kind .

and character of case before them for consideration. It
Wwas not tantamount’ to telling them that the injuries and
death of deceased were due directly to the collision or
that the collision was the proximate cause of the i mgurles
and death of the deceased.- No specific objection - was
made on thé ground that the ‘sentence was susceptible of
the construction they now give 1t The court d1d not err
in giving the instruetion.

Arppellants obgected specifically to the | giving of 1n-\

A
1

struction No. 6 on the ground that the effect thereof was
to make them insurers of the- safety of deceased. That
part ‘of the instruction objected to is the exact langnage
of a part of our ‘traffic statute, and is as follows: ‘I
instruct you, gentlemen, that “rhp diiver of any vehicle

ERAL-ERE Vi QA CiL

upon -a hwhway, before starting, stopping, or turn- .

ing from a direct hne, shall first see.that such move-
ment can be made in safetv, and; whenever the operation
of another vehiclé may be affected by such movement,
shall give a signal, plainly visible to the driver of such
other vehicle, of the intention to make such movement’.”’
The: effect of giving this instruction was to tell the
jury - that, if the drlver ‘of -the triick turned to' the left
without ﬁrst seeing whether he could make the turn in
safety or without giving a signal plainly visible to others
that he was going'to make the turn, he would be guﬂty of
negligence, -which-: was' quite dlfferent from saying-.to
them: that ‘they -were insurers of the safety ‘of deceased,
for the instruction left it to:'the jury to find' from the
evidence whether or not he was guilty of such acts in
turning the:truck to the left and also left it to-the jury
to find from the- evidence whether "deceased himself

" caused his i injuriés and death by his own neffhgence The

fact that the instruction given by the court was in the
exact langnage of a'traffic statute does not keep it from
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£ being a correct declaration of law applicable to the situa-
/ tion and facts in the case. If the court had told the jury
! that appellants violated the traffic laws of the State in
! turning to the left and for that reason they became in-
' surers of the safety of deceased, then the instruction
; would have been erroneous and subject to criticism made
\\by appellants
Appellants obgeeted to the giving of instruction No.
14 and now argue that it constituted reversible.error to
give it because it acquitted deceased of all negligence
except driving at a greater rate of speed than an ordi-
narily prudent man would have done. In other words,
that the instruction had the effect of limiting contrlbu-
tory negligence on the part- of deceased to speedmg or
fast driving. Tt is argued that the last sentence in- the
instruction had this effect, which sentence is as follows:

- ““But if you further find that at the time he ap-
proached the truck and was passing the same he was
driving his car at such a rate of speed as an ordinarily
prudent man would have driven under the circumstances,
then he was not guilty of negligence.””

The jury could not have concluded from the sentence
that the court intended to cover the entire issue of con-
tributory negligence, espee1ally when read in connection
with other instructions glven on the subject of contribu-
tory negligence. The meaning of the sentence is ‘that if
deceased was driving at the speed that an ordinary per-
son would have driven under the circumstances, he was
not guilty of negligence in regard to speed. Although the
phraseology of the sentence was poor, its meanmg was
clear, and, as thus construed, did not mislead the jury.

Appellants objected generally to the court’s modifi-
cation of their requested instruction No. 16 on the ground
that there was no evidence to support or justify the modi-
fication. The instruction, as requested, reads as follows:
““You are instructed that it is the duty of the de-
ceased to exercise ordinary care even after the collision,
and if you find from a preponderance of the evidence
that after the collision he ran his car at an excessive or -
unreasonable rate of speed and in so doing he failed
under -all: the circumstances to .exercise ordinary ecare;

-
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and if you further find that such failure on his part con-
tributed to his injuries and death, then the plaintiff can-
not recover, and your verdict will be for defendants.”’

The court gave the instruction as requested after
adding the following words: ‘“Unless you further believe
or find that the deceased had lost control of his car by
reason of his car being negligently struck by the truck.’’
There is much evidence in the record to the effect that
deceased lost control of his car when the collision occur-
red, and that he was unable to regain control thereof,
so the modification was responsive to the evidence.

Appellants also objected specifically to the giving of
the instruction as modified on the alleged ground that-the
modification assumed that the car of deceased was neg-
ligently struck by the truck of appellants. We are unable
to discover such an assumption in the modification. It
unmistakably- submitted the issues of whether deceased
lost control of his car, and whether he lost eontrol thereof
by reason of hiscar being negligently struck by the
truck. The instruction, as modified, was a correct dec-
laration of law responsive to the evidence in the case.

In our examination of the instructions, we find that
quite a number of those requested by appellants and re-
fused by the court were fully covered by other instrue-
tions given by the court. Courts are not required in in-
structing juries to indulge in repetitions and duplications.

As stated -above, we have carefully examined each
and-every instruction given and refused and have con-
cluded that the trial court correctly declared the law ap- -
plicable to the issues and evidence in the-case.-

Appellants contend that the verdict is excessive. The
jury was correctly instructed as to the measure of dam-
ages.” A verdict of $50,000 was awarded the widow and
children for their pecuniary loss, including damages to
the children for the loss of parental care and moral guid-
ance and development. No award was made to the estate
of deceased.

The question for our determmatlon 18 Whether this
compensatory award.is supported by the evidence. The
deceased had been a very prosperous merchant in New
York City.and Hot Springs for many years. He was an
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importer of Oriental rugs, fine laces and linens and sold
his goods at auction in a, business house in Hot Springs.
In addition to supporting his family in a luxurious man-
ner, he accumulated sufficient out of his business to buy
a home which. cost $20,000 and a business house which
cost $105,000 and to accumulate a stock of goods valued
at about $60,000 with an outstanding .commercial in-
debtedness of about $5,000. In 1929, just before the de-
pression, he bought an adjoining business house on a
credit for. $95,000. Although he continued to make
money in his business until he went into voluntary bank-
ruptey a few months before his death, the net returns
therefrom were insufficient to keep up the principal and
interest payments and taxes on his real éstate, after
paying his living expenses; so a few months before his
death, he went.into- voluntary bankruptcy and -closed his
store.. He then compromised with his'creditors on:-the
basis that they accept all his real estate in full'settlement
of his indebtedness, leaving his stock of goods clear. He
was on his- way to Little Rock in connection with his
bankruptey proceedings when he was killed. Until he
took the benefit.of the bankruptey act, he had contributed
about $7,000 a year to his wife and children. for their
support and education. In addition to educating his chil-
dren, he was giving them music and dramatic'lessons. He

" was an attentive and dutiful husband and father, making

a happy home for his wife and four children, ranging in
agé from 7:to 16.years. Physically he was a strong man,

- able to'carry on the auction business during the day and

until late at night, which he did. He was 51 years of age
at the time of his.death and had an expectancy of 20
years. His financial troubles resulted from his real-estate .
investments and not from any substantial shrinkage in
his business. It is reasonably deducible from theevi-
dence that, had he lived, in view of his composition with
his creditors, he would have been able to continue his
business successfully and to have contributed about as
much in the future to his family as he had in the past. He
was familiar with his line of business, having spent his
entire life in it. He was an exceptional aunctioneer and
business man, and knew well how to earn a dollar. Based



upon his earning capacity and expectancy under the ac-
cepted rule for ascertaining the present value of the
total amount he would have contributed to his family,
$50,000 in cash is much less than the present value the
total contribution would figure. This being true, it
would not be ‘permissible for this court to invade the
province of the jury to scale down the amount or reverse
the judgment. - ,

No error appealin the judgment is affirmed.

In the opinion of Justlces Smira and McHa~ey the
mdoment is e\cesswe and should be reduced.



