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" Lire & Casvarnry. INsuraNcE ComPany oF TENNESSEE
- v, GoopwiIn,

'4-3600
Opinion delivered November 26, 1934.

INSURANCE—ELECTION BETWEEN RIGHTS.—Wkhere a policy provided
« "that, after three annual premiums shall have been paid, upon
- a subsequent default in payment of an annual premium, the
policy shall be automatically. commuted to nonforfeitable paid-up
insurance unless within a certain period insured shall elect to take
one of two other options, held that, on failure of insured after
such default to exercise either of such options within such period,
only the amount of such paid-up insurance could be recovered
. after his death. . b

Appeal from Quachita Cucult Court, Second DlVl—

sion; W. 4. Speer, Judge; reversed.
; Moreau P. Estes and Streett & Streett, for appellant
L. B. Smead and Lawrence E. Wzlson for appellees.

SmitH, J. This suit was brouOht to recover on a pol-
icy of life insurance, and was heard in the court below
on an agreed statement of facts reading as follows:

1. It is agreed that the life insurance pohcy num-
bered 63572, in the sum of $1,000 was issued and deliv-
ered by the Life &.Casualty Insurance Company of
Tennessee to Harmon Goodwin on June 21, 1926; that
semi-annual premiums were due thereon on J une 15 and
December 15 of.each .year; that all premiums were paid
up to and including the 15th day of December, 1932; that
on said date the policy lapsed for the nonpayment of
the premium then due; that at the time .of the lapse of
the policy there was a loan outstanding agalnst the. same
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in the sum of $82, and it had a reserve or loan value of
$90, leaving a net reserve of $8 and an unearned interest
- credit thereon of $2.46, making an aggregate reserve
value under the policy at the time of its lapse, December
15, 1932, and on the date of the death of the insured,
August 28, 1933, of $10.46; that all premium notices were
sent out and received by plaintiff in due time; .
¢“114. That upon the lapse for failure to pay said
premiums the policy was then immediately commuted to
a paid-up pohcy as provided under its terms.

“9 It is agreed that the insured received notice
from the defendant company by letter of March 27, 1933,
that his policy had lapsed, and that under the terms there-
of he was entitled to paid-up insurance, in the sum of
$32. 43 but said letter did not notify insured the reserve
value of his pohcy, that the insured died on August 28,
1933; that prior to his death he could read and write,
and- had the policy in his possession at all times after
its delivery, and that he never exercised or made any ef-
fort to exercise any of the options provided under the
‘non-forfeiture provisions’ thereof.

¢¢3. ‘It is further stipulated and agreed that the
amount of paid-up insurance the policy reserve would
purchase at the time of forfeiture and death was and is
the sum of $32.43, and that this sum has heretofore, by
the defendant, been tendered to the plaintiff and the
tender refused, and the amount paid in lawful currency
. into the regmstrar of the court.

¢4, Tt is furthe1 agreed ‘that, p1ov1ded the ‘non-
forfeiture provisions’ or ‘automatic provisions’ of the
policy should be held of no effect, that the amount of the
reserve was sufficient to extend the benefits provided in
the policy under the extended insurance clause thereof
. beyond the daté of the death of the insured. oo

¢5. TItis contended by the plaintiff that the amount -
of extended insurance is the face of the policy less any
indebtedness outstanding, which is admitted to have been
the sum of $82; it is contended by the defendant that the
amount of extended insurance is reduced under the terms
of this policy in the same pro rala as the outstandmg
indebtedness bears to the reserve value. It is admitted
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that, if the provisions of the policy, including the last
two paragraphs under the heading ‘non-forfeiture pro-
visions’ are held to sustain the contention of the defend-
ant, then the amount of extended insurance which the
reserve of the policy would have purchased, provided the
automatic provisions for commuting the insurance to a
non-forfeitable paid-up policy should be held of no ef-
fect, would be the sum of $116.

“¢6. It is further agreed and stipulated that the
reserve value of the policy was not sufficient, even if so
apphed to have paid the premiums necessary to keep in
force the policy, with all benefits therein provided, up
to the date of the death of the insured.,

“7. All questlons of -fact are herem ao"reed upon
and there are two issues presented to the court: -, -

. ““First: Was this policy. 1rrevocably commu’fed
upon lapse for failure to pay premium, and upon the
passing of the ninety daye provided therein, to a paid-up
non-forfeitable pohcy in the admitted sum of $32.43.

““Second: If the ‘automatic non-forfeitable provi-
sions’ contained in said policy should be, by the court,
held of no effect, then is the amonnt of the ‘extended’.in-
‘surance reduced in the same ratio as the admitted indebt-
edness of $82 bears to the reserve of $90, or is the full
face of the pohcy extended less any indebtedness
thereon.”’ .

The policy ‘sued on contained the followmg provi-
sions relating to the nonpayment of premiums: -and the
effect thereof after as many as three annual prermums
had been paid (as had been done by the 1nsured in this
case), to-wit:

‘‘Non- forfeiture plomsmns Afte1 thl ce full an-
“nual premiums shall haxe been paid, if default be made
of any payment of any subsequent premium, this pohc)
. shall automatically at time of lapse be uncondltlonalb
commuted to non-forfeitable paid-up .insurance as pro-
vided below, payable at the same time, and. on the same
terms, save as to amount, as this pohcy o

‘‘Within ninety days after said commutation, ‘the in-
sured, in lieu of this automatic uncondltlonal non- forfe1t—
able pald up insurance, may upon Wntten demand ad-
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dlessed to the home ofﬁce of the company, receive e1the1
of the following options:

‘(1) Recelve the cash surrender value of this pol-
icy, less any indebtedness to the company hereon. The
cash surrender value shall be the reserve on this policy
at the date of default, less a surrender charge, which in
no case shall be more than two and one-half per cent. of
the sum insured; or

“(2) Recewe extended insurance from date of de-
fault for an amount equal to the face of this policy, for
such term in years and months from the date of default
as is provided below, but without the right to loans and
cash surrender values.

““The amount of the paid-up insurance or the term
for which the insurance will be extended shall be such
as the cash surrender value will purchase as a mnet single
premium at the attained age of the insured at the date
of default according to the New York Standard Interme-
diate Table of Mortality, with interest at the rate of
three and one-half per cent. per annum. :

‘“ Any indebtedness to the company under this pohcv
will be deducted from the cash surrender value; and such
indebtedness will also reduce the amount of pa.ld-up in-
surance, or the amount which is continued-as extended
insurance, in such ratio-as the indebtedness bears to the
cash surrender value at due date of premium in default.”’

" The trial court rendered judgment for $1,000, the
face of the policy, less $82, the amount of the policy loan,
together with the statutory ‘penalty and an attorney’s
fee. In rendering this judgment the court made the fol-
lowing declaration of law:

© «“Under these facts, the court declares the law to be,

- that it was the duty of the insurer, instead of exercising

the option itself, after the-nonpayment of the premiums
on the 15th day of December, 1932, and commuting as-
sured’s policy to a non-forfeitable paid-up policy in the
sum of $32.43, to have notified the insured that the $10.46
would buy that kind of commuted insurance, or, if he
desired, he could take the option of extended insurance,
and to have notified the insured how many months that
sum would extend his policy of insurance. Without giv-
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ing the assured that information, he wasn’t bound to take
the option selected by the insurer, or either of the others,
until that-information had been given him by the insurer;

and in the meantime it was the duty of the insurer’ not
to allow the policy to lapse, and to have used the funds
towards-keeping the policy in force. Having thus failed
to’ notrfy the assured; he wasn’t bound to take the option -
selected by the insurer, and the court finds; as'a matter
of law; that' the reserve of $10.46, had-it been “applied
towards the payment of premiums; it would have extend-
ed fhis policy, and the same would have been in force and.
effect; for a longer period’ than the ‘date ‘of the death
of the assured, in Aubust 1933, and therefore at the time
of assured’s death in Au@ust 1933, the policy ‘was in
full force and- effect as extended insurance, ‘and the plain-
tiffs, as beneficiaries, are entitled to- recover the ‘sum
of $1 000; and that the judgment of the court will be in
favor of the -plaintiffs-for the sum- of $1,000, together

with twelve per cent. penalty, as pr 0V1ded by statute and

a reasonable ‘attorneys’ fee.”” -

" The case of Metropohtan Life Insura/nce Co.'v. Stew—
ort, 188 Ark. 903, 68 8. W . (2d) 1017, is cited in support
of th1s declaratmn of laW and the Judwment rendered pur-
suant thereto.

~ The policy there sued on was a partlclpatmg con-
tract, which' required the company, on the 31st day of
December of each year, to ascertain and apportion ‘any
divisible surplus accruing thereon. It was theré said :
““The undisputed testimony reflects that the- premiums
had been paid for full five years and one month, and that
one year only of the divisible surplus-or proﬁts provrdedi
for in the policy had been allocated to the insured, or,
at least, no notice of the balanceé due him out of the di-
visible’ surplns or profits: had been ‘sent to him. ' These
paragraphs must necessarily be’ read together in connec-
tion with the option paragraphs ini order to properlv
construe them, and, when read together, mean that, be-
fore the pollcy Would be coniverted automatrcally from
a profit- partlelpatlmr into' a nén-participating, paid-up,
endownient insurance policy for a nominal sum on ac-
count of the failure to pay premiums for three morths,
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‘appellant should ascertain the amount due the insured ~

out of the divisible surplus, so that it might be applied
to the payment of the monthly premiums, and thereby
prevent a lapse of the policy.”’

The policy here sued on was a non-participating pol-
icy, having exact values and options not dependent upon
the company’s earnings. A table printed upon the pol-
icy contained three columns, showing, at the end of each
year for a period of twenty years, when the policy became
paid-up, the following options: In the first column the
cash or loan values; in the second column the amount of
paid-up insurance then available, and in the third column
the extended insurance from that date.

Cases are cited to the effect that forfeitures are not
favored, and that the insurer may not allow a policy to
lapse for non-payment of premiums when it had suf-
ficient funds in its hands to pay the premiums necessary
to keep the policy in force. We reaffirm these holdings,
but they do not control this case: There is no question
of lapse or, forfeiture in this case. The policy did not
lapse, and there has been no forfeiture. The question
is, what are the contractual r1ghts and liabilities of the
parties under the contract of insurance under the facts
stipulated? Now, it is stlpulated that the insured did
not pay the semi- annual premium due December 15, 1932,
and that the insured died on August 28, 1933, w1th0ut
having paid it.

The non-forfeiture prov1smns were intended to-

cover, and do cover, the exact state of facts set out in
the agreedétatement. They provide that, after three full
annual premiums have been paid (and here six such pay-
ments have been made), if default be made in payment of
any premium subsequent to the third (as is the case
here), the policy shall automatically at the time of lapse
be converted to mon-forfeitable paid-up insurance, as
shown in column 2 of the table above referred to.

Now, if the policy contained nothing else as to non-
forfeitable provisions after three annual premiums had

" been paid, no questmn would or could be raised, but there

is a further provision. Itis this. After this commutation,
which is automatic, requiring no action on the part of
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either the insured or the insurer, the insured has ninety
days after commutation aforesaid within which time,
upon written demand upon the insurer, to take either of
the other two options which the policy gives him.

Othemlse stated, the policy provides that, upon de-
fault in paying premiums after three annual premiums
have been.paid, the policy is automatically converted
into one for pa1d -up insurance unless within ninety days
after default in paying premiums the insured, upon writ-
ten demand.addressed to the home office of the insurer,
~ shall elect to take either the qash surrender value of the

.pohcy or the extended insurance. After default in pay-
ing premiums, it is the insured’s move, and, if he does
not exercise thls right, and within. the mnety days hm-
ited for that purpose, he is bound by the automatic.con-
version of the policy into paid-up insurance as is provided
by the contract. The contract so expressly provides, and
we have no authority to change it, nor have we the right
to refuse to enforce it.

The fact—and in this case it is a fact—,—that the in-
sured had borrowed the full loan. value of the policy at
the time the loan was made does not alter the provisions
- of the policy above described, although the loan does
affect the value of those options. '

Here, the insurer tendered, along w1th its answer,
the full amount of thé paid-up insurance to which the
insured became entitled upon his failure to accept the
other options, as he might have done but did not do.
The insured, not only had the notice which the policy
in his possession gave as to his duty to elect within the
ninety days allowed for that purpose, but it is stipulated
that he received actual notice in the form of a letter
from the company as to the action which it had taken.

In Couch’s Cyclopedla of Insurance Law, - vol. 3,
§ 641a, page 2082, it is said: ‘‘But Where the policy
gives an option, and prov1des for paid-up insurance for
a reduced amount if an election has not been made with-
in a specified time, the policy automatically becomes
such a paid-up one at the expiration of the" period, no
prior election having been made, and the 1nsured can
claim no alternative right.”’
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The exact questlon here presented was con51dered
and decided by the Supreme Court of South Carolina
in the case of Ginyard v. Lincoln Ins. Co., 135 S. C. 48,
133 S. E. 227. The policy there sued on contained the
provision that ‘‘If the insured shall not, within 30 days
after default, surrender this policy to the company at the
home office for its cash surrender value, as provided in
option (a), or term insurance, as provided in option (b),
the cash value, less any indebtedness, will be applied to
the purchase of paid-up insurance, as provided in option
(c¢). The insured did not surrender the policy and ac-
cept options (a) and (b), and the company, under the
third privilege of the option, converted the policy into
paid-up insurance, amounting to $114, and, as has been.
hereinbefore stated this sum was paid to the respondent
as admlmstratrlx and was afterwards tendered back to
the company, and the company declined to receive it.””

It was there contended, as is contended here, ‘‘that
all the clauses of the policy must be construed together,
that the provisions of the policy must be construed most
strongly against the insurer and in favor of the insured,
- and; if the policy of insurance can be lawfully saved,
this will be done,’’ but it was pointed out that, inasmuch
as the insured did not apply to have his extended in-
surance, under option (b) above referred to, as he could
have done, the beneficiary might not later claim the bene-
fit of that option. In so holding the court said: ‘‘The

insured had the policy in his possession, and was, ac-

qualnted with its terms. He had a right to accept either
one of the three options which he deemed most beneficial
to himself, and declined to make his election; where-
" upon the respondent (insurance company) exercised the
right expressly given it under the terms of the policy,
and converted the cash value into paid-up insurance,
amounting to $114.”’

The court further said: ‘‘The company had no right
to exercise this option so long as the option remained to
the insured to exercise a different option if he saw fit,”’
but that, failing to exercise this right within the time
limited for that purpose, the contract must be enforced
according to its terms. .



So, here, the insured having made no election as to
the option he would accept, the rlghts of. his beneficiary
must be determined by the provisions of the contract
applicable to a case where no election was made. In this
. eonnection, it may be said that, had the insured lived for
a longer period of time than the reserve of $10.46 would
have contmued the policy in force, his beneﬁ01ary would
have been entitled to collect the paid-up insurance, a
small amount, it is true, but made small by the fact that
the insured had himself borrowed from the 1nsurer the
full amount of the loan value.

It follows, from what we have said, that the -te.nder
made covered the full liability, and judgment should
have been rendered for that amount only, and the judg-
ment for the face of the policy, less the amount of the
policy loan, will therefore be reversed; and Judtrment will
be entered here for $39 43, ‘rhe sum tendered N



