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INSURANCE—LIMITATIONS.—An action on a pohcy providing a
monthly indemnity: to insured for life in the event of permanent

- and total disability before reachmg the age of 60, held not barred

by limitation of five years after insured reached 60,. or after
receipt of such dlsablhty, though his recovery was 11m1ted to ‘the
five-year period preceding filing of the action. .

INSURANCE—NOTICE OF DISABILITY.—An. _insurer could not avoid

liability for permanent and total dlsablhty benefits because of

lack of notice of the disability where the policy d1d not ‘provide
for notice.

" INSURANCE—NOTICE OF DISABILITY. —An insurer could not avoid
" payment of disability benefits bécause of lack of notice of the

disability, notwithstanding provision that such benefits were con-

- ditioned -upon insurer’s representatives being permitted to ex-
~ amine insured before acceptance of proof; such condition being a

condition subsequent, and. insurer being apprised of the disability
several months before the suit.

INSURANCE—TOTAL AND PERMANENT DISABILITY——EVIDENCE —In a
suit for permanent and total disability bénefits under a policy,
admission of testimony as to insured’s. mental condition subse-
quent to an injury held proper. .
‘NEW TRIAL—NEWLY-DISCOVERED EVIDENCE —In an actlon for pel-
manent and total dlsablhty benefits, refusal of new. trlal for.
newly-discovered evidence tending to prove ‘that insured was older

‘than he represented in:applying for the:policy held not error
"where no diligence was shown, where the evidence.was ‘merely

cumulative and tendmg—to-lmpeach eviderice in the case.

"
NEW TRIAL—DISCRETION.—Granting a new: trial for newly- dlS-
covered evidence is discretionary. ‘
NEW TRIAL—NEWLY-DISCOVERED EVIDENCE.—-To warrant a new
trial for newly-discovered evidence, it must appear that the evi-
dence will probably change the result. ' .

Appeal from Union Circuit Court, Second D1v1510n, '

W. A. Speer, Judge; affirmed. P

Owens & Ehrman, for appellant.
Sfm;ey E. Gillian, fo1 appellee
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- Jomwsow, C.-J. This action was filed by appellee

against appellant on March 8, 1933, seeking a recovery
upon a certain insurance policy issued by appellant in
favor of appellee on August 2, 1921, the pertinent pro-
visions thereof being: ‘‘If the insured becomes wholly,
continuously and permanently disabled and will for life
be unable to perform any work or conduct any business
for compensation or profit, or has met with the irrecov-
erable loss of the entire sight of both eyes, or the total
and permanent loss by removal or disease of the use
of both hands or of both feet, or of such loss of one
hand and one foot, and satisfactory evidence of such dis-
ability is received at the home office of the company, the
company will, upon the acceptance of such proof, if all
premiums previously due have been paid, waive the pay-
ment of all premiums falling due thereafter during such
disability, and if such disability existed before the in-
sured attained the age of sixty years, the company will
immediately pay to the life beneficiary the sum of ten
dollars for each thousand dollars of the sum insured
and will pay the same sum on the same day of every
month thereafter during the lifetime and during such
disability of the insured.

‘‘ Any premium waived or monthly payment made by
the company on accountof this provision will not be de- -
ducted from any settlement under this policy, and the
sum insured and loan and cash surrender value will be
for the same amount as if the premiums waived had
"been paid in cash. I

““The foregoing benefits for disability are condi-

+ tioned upon the representatives of the company being
permitted to examine the insured before the acceptance
of proof and during twelve months thereafter.”’

Appellee alleged that prior to his sixtieth birthday
and while the policy was in full force and effect he became
permanently and totally disabled within the purview of
said policy. v

Appellant filed an answer to the complaint which
denied all the material allegations thereof and affirma-
tively pleaded the five year statutes of limitation in bar
of the action; also that no notice had been given by the
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insured to the insurer of the alleged injury until 1932.
Upon the issues thus joined a trial to a jury was had on
J anuary 16, 1934, which resulted in a verdict and judg-
ment in favor of appellee for the sum of $1,750. '

The test1mony was amply sufficient to support the
jury’s ﬁndlng that appellee was totally and permanently
injured prior to his sixtieth birthday and at a time when
the pohcy was in full force and effect, but, since this .
point is not now urged upon us for con51deratlon we. do
not detail the testimony in reference thereto.

Appellant urges that appellee’s alleged cause of- ac-
tion is barred by §§ 6955 and 6960, Crawford & Moses’
Digest, because as it is argued the suit was not filed
within five years after appellee attained his sixtieth birth-
day, and that the suit was not brought within five years
after receipt of his total and permanent disability.

We have never held that suits upon insurance poli- -
cies similar to the one under consideration must be
brought within five years after receipt of total and
permanent d1sab1hty, neither have we ever held that
such suits must be brought within five years after the
insured attalned the birthday demg’nated in the policy
as limiting liability thereunder.

In Ztna Life Ins. Co. v. Dams 187 Ark. 398 60 S. W
(2). 912, we stated the apphcable 1u1e as follows “If -
thelefore, the dlsablhty exists . and commenced when
the contract was in force, it is 1mmater1al how ‘or
when proof’ is made, if within the statutory period, and
recovery may be had for the damage sustained, exclud-
ing that occurring beyond six months from the. tlme
proof is made. As stated in the case of Hope Spoke Co.
v. Maryland Cas. Co., supra, the proof of d1sab111ty is
intended to give the insurer an opportunity to 1nvest1--
gate the facts affectmg the questlon of its hablhty and
the ,extent thereof. This end is served when the com-
plaint is filed, and no pregudlce can result if, as in the
instant case, no claim is made for benefits accrulng be-
fore the ﬁhng of the complaint or the statute (Crawford
. & Moses’ Digest, § 6155) prescrlbmv a penalty or
attorney’s fee is not invoked.”’ ‘
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- Again in Missour: State Life Ins. Co. v. Foster, 69
S. W. (2d) 869, we reiterated the rule as follows: ‘“We
are definitely committed to the rule that liability attaches
under contracts of insurance similar to the one under
consideration, upon causation of the injury, and it nec-
essarily follows from this that no subsequent act or acts
of the parties can destroy .the liability thus created.”’

And again in the more recent case of Equitable Life
Ins. Society v. Felton, ante p. 318, 72 S. W. (2d) 225, we
stated the rule in the following language: A

‘““We have repeatedly held in cases arising under
contracts of insurance not dissimilar to the one here
involved that liability against the insurer and in favor
of the insured attaches and comes into being upon the
happening of total and permanent disability. * * * The
requirement for proof of loss or notice under this con-
tract being a condition subsequent, suit might be main-
tained for the liability at any time until barred by the
statute of limitations.”’ .

The effect of the rule thus quoted is that, in policies
of insurance similar to the one under consideration and
which provides a monthly indemnity to the insured for
life in the event of total and permanent disability in-
curred during the effectiveness of the policy, suits may
be instituted,. prosecuted and maintained by the bene-
ficiary at any time after receipt of such injury, but the
aggregate recovery is limited to a five year period im-
mediately prior to the filing of such suit. When the rule
i1s thus interpreted, it appears that the trial court was
correct in determining and submitting this issne. The
doctrine thus stated is in full accord with the previous
decisions of this court and is certainly not in conflict
with our holdings in Smith v. Mutual Lafe Ins. Co., 188
Ark. 1111, 69 S. W. (2d) 874; Atlas Lafe Ins. Co. v.
Wells, 187 Ark. 979, 63 S. W. (2d) 533.

It is next insisted that no notice was given by ap-
pellee to appellant of receipt of the injury complained
of. On this point it suffices to say that the policy under
consideration does not provide for notice. Moreover,
were the following provisions of the policy, ‘‘The fore-
going benefits for disability” are conditioned upon the
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. representatives of thecompany being permitted to ex-
amine the insured before the acceptance of proof and
during twelve months thereafter,”” construed as one for
notice, it would fall clearly within the rule of a condition
subsequent and not a condition precedent to recovery,
as announced by us in many cases. Hope Spoke Works
Co. v. Maryland Cas. Co.,102 Ark. 1,143 S. W. 85; Home
Indemmity Co. v. Banfield Brothers Packing Co., 188
Ark. 683, 67 S. W. (2d) 203, and cases therein cited.
Moreover, appellant was apprised of appellee’s disability
i July or August, 1932, and had full opportunity to make
such.examination and investigation thereof as it deemed
~proper and expedient, as this suit was not begun for
'several months thereafter; therefore appellant was af-
forded timely opportunity to examine appellee which
was the only right reserved in the clause -of the policy
just quoted. '

Neither can we agree that prejudicial error is made
to appear in admitting testimony in reference to the
mental condition of deceased subsequent to his injury or
the argument of counsel relative thereto. The insured’s
mental condition was a circumstance tending to show
his total and permanent disability ; therefore such inquiry
was relevant and proper. ' : :

Finally, it is urged that prejudicial error was com-
mitted by the trial court in refusing to grant a new
trial because of newly-discovered evidence. ~This conten-
tion is grounded upon certain testimony of the War De-
partment of the U. S. A. which tended to show that the
insured was several years older than he had represented
his age to be in the application which superinduced the
issuance of the policy of insurance. No error is made
to appear in this regard. First, no diligence was shown
in procuring this testimony. Appellant’s withess, R. D.
Leas, testified that he, the investigator and adjuster for
appellant, made an investigation of this claim when filed
(August, 1932) and appellee then advised witness that
he enlisted in the United States Army at Memphis, Ten-
nessee, but could not give the name of his general or
colonel, but thought he had -served under General Cook.
Witness further testified that he pursued the inquiry no

A}
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~ further at that time. This testimony demonstrates a total

lack of diligence upon appellant’s part. If the law com-
pelled a new trial under the facts and circumstances here
presented, litigation would never end. :

~ This suit had been pending more than ten months
when finally tried, and seven additional months had been
consumed by appellant in investigation prior thereto;
therefore this length of time certainly afforded ample
opportunity to make all necessary inquiries. Fowler v.
State, 130 Ark. 365, 197 S. W. 568; Lisk v. Uhren, 130
Ark. 111, 196 S. W. 816; Hinkle v. Lassiter, 142 Ark. 223,
218 S. W. 825. Moreover, the testimony offered is merely
cumulative to the testimony produced by appellant, and
such testimony is never considered sufficient to compel

a new trial. Winn v. Jackson, 158 Ark. 644, 245 S. W.-

812, and cases there cited. ‘Not only this, but it has ever
been the established doctrine in this court not to reverse
a judgment because of newly-discovered evidence except
In such cases as it clearly appears that the trial court
abused its discretion. Arkansas Mutual Fire Ins. Co. v.
Stuckey, 85 Ark. 33, 106 S. W. 203 ; McDonald v. Dawiel,
103 Ark. 589, 148 Ark. 271; Bawks v. State, 133 Ark. 169,
202 S. 'W. 43. , : :
We have always held, first, that the granting of -a
new .trial for newly-discovered evidence is within the
trial court’s discretion; secondly, a new trial will not be
granted for newly-discovered evidence, unless the appli-
cant has shown due diligence; third, to warrant a new
trial for newly-discovered evidence, it must appear that
the evidence will probably change the result, was dis-
covered after the trial, could not have been-discovered
before the trial by due diligence, and is material, and not
merely cumulative or impeaching. Arkansas Power &
Light Co. v. Mart, 188 Ark. 202, 65 S. W. (2d) 39. It
appears that the newly-discovered- evidence here ad-
duced, if admitted in evidence, would tend only to im-
peach the testimony of the insured. It will be remem-
bered the insured testified to his age as it appears-in his
application which superinduced the issuance of the
policy, and the purpose and effect of the offered testi-
mony would be to tend to impeach his testimony. Not



only this, but, were the testimony admitted, the result
probably Would not be changed because appellee testified
in an affidavit in response to-the motion for a new trial
that he erroneously gave his age to the war department.
Certainly, if this were true, and the trial court. so found;
it would not change the result of the trial.

No error appearing, the Judgment is afﬁlmed



