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EL DORADO BUILDING & LOAN ASSOCIATION V. UNION 
SAVINGS BUILDING & LOAN ASSOCIAnON. 

4-3556

Opithon delivered October 29, 1934. 

1. BUILDING AND LOAN ASSOCIATIONS-MERGER.-A contract for mer-
ger of two building and loan associations, providing for with-
drawal, from the assets turned over, of $125,000 of real estate 
to liquidate guaranty stock of the merged association, held void 
under Acts 1929, No. 128, § 6, which prohibits the withdrawal of 
guaranty capital stock until final liquidation of an association 

* The act of 1925, p. 1033, changed the period of redemption in 
"road improvement districts" to two years. The effect of the Worthen 
case is to hold that municipal paving districts are not included in 
"road improvement districts." It may be noted that the Worthen case 
has been appealed to the Supreme Court of the United States. 
(Reporter.)
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and requires that the funds derived from the sale of stich shares 
shall be set aside and be a permanent guaranty that the associa-
tion will fulfill its agreement. 

2. BUILDING AND LOAN ASSOCIATIONS—MERGER.—A contract for the 
merger of two building and loan associations, approved by the 
directors and guaranty stockholders, but not by a majority of the 
shareholders of . each institution, held void, although under the 
by-laws of the merged association the guaranty stockholders only 
had a right to vote. 

3. BUILDING AND LOAN ASSOCIATIONS—MERGER.—A secret agreement 
of a building arid loan association, taking over the assets of 
another association, to pay from the assets of the merged associa-
tion $11,000 to its secretary as commissions for negotiating and 
executing the merger held void. 

Appeal from Union Chancery COurt, Second Divi-
sion; George M. LeCroy, Chancellor ; affirmed. 

Archie D. Murphy and Coulter & Coulter, for ap-
pellants. 

Marsh & Marsh, for appellees. 
HUMPHREYS, J. The issues of this appeal are 

whether, first, a .contract prOviding for the Union Sav-
ings Building & Loan Association of Little Rock, Ark-
ansas, to absorb the assets of the El Dorado Building & 
Loan Association of El Dorado, Arkansas, was void ; and, 
second, whether a secret contemporaneous agreement for 
the Union Savings Building & Loan Association to pay 
-W. F. Matthews $11,000 out of the assets it should re-
ceive from the El Dorado Building & Loan Association 
for consummating the main contract was void. The con-
tracts were entered into on the 15th day of March, 1932. 
The main contract, in effect, provided for all the assets 
of the El Dorado Building & Loan Association, except 
$125,000 worth of real estate, "to be turned over to the 
Union Savings Building & L'oan Association,. said real 
estate being reserved for division pro rata between the 
stockholders of the guaranty stock upon surrender of 
their stock for cancellation. The total amount of its 
guaranty stock was $100,000. The consideration of the. 
main contract was that the Union Savings Building & 
Loan Association should carry out and perform all the 
contracts of , the several investMent stockholders of the 
El Dorado Building & Loan Association, such as receiv-
ing the dues, paying the dividends thereon, etc. The
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total amount of investment stock was $316,839.70. No 
indemnity or security was- given by the Union Savings 
Building & Loan Association for the faithful perform-
ance of- the contract on its part. Pursuant to the agree-
ment, all the assets of the El Dorado Building & Loan 
ASsociation were transferred and conveyed to the Union 
Savings Building & Loan Association, except the real 
estate reserved and diVided pro rata among the guar-
anty stockholders of the El Dorado .Building & Loan 
Association, and $11,000 in money and real estate was 
turned over to W. F. Matthews out of the assets of the 
El Dorado oBuilding .& Loan Association for negotiating 
-and consummating the deal ; whereupon, on December 31, 
1.932, the El Dorado. Building & Loan Association filed 
its certificate for dissolution. The 'Union Savings 

& Loan Association Collected the .monthly dues on 
the installment investment stock and paid dividends for 
a short time on the fully paid investment stock that it 
had obligated itself to pay under the contract, and that 
it ceased to pay after March 1, 1933, at which time it went 
into liquidation. The investment stockholders .were not 
.convened to approve the contract, and 'same was not 
ratified by the consent of the shareholders holding a 
majority of the shares in each of the respective contract-
ing associations. The contract was approved by -the 
directors and guaranty stockholders but no others. The 
negotiations on the part of the Union Savings Building 
& Loan Association in making and executing the. contract 
were conducted by G..Russell Brown with W. F. Matthews 
representing the El Dorado Building & Loan Association, 
and the agreement relative to the commission is as 
follows : 

"As a side agreement and inducement to W. F. 
Matthews, secretary of the El .Dorado Building% & Loan 
Association, I have agreed that we shall pay to him, for 
his service§ in connection with tbe transfer of these 'as-
sets, the difference between a. hundred and twenty-seven 
and a hundred and thirty-eight thousand dollars, which 
is to be paid as follows : Forty-six hundred dollars cash 
and sixty-four hundred dollars in real estate which is 
own.ed by the company."
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The above memorandum was marked "confidential" 
and was handed by Brown to the president of the -Union 
Savings Building & Loan Association. When -the Union 
Savings Building & Loan Association went into liquida- • 
tion, certain investment stockholders for themselves and 
others . similarly situated brought this suit in the second 
division of the chancery cOurt of Union County - tO set 
aside the main and contemporaneous contracts on the 
ground that they were contrary to law and void. The 
allegations of the complaint were controVerted, and, upon 
a. hearing of the cause, the trial court rendered the fol-
lowing decree : 

"The contract in suit was void ab initio; tbat it was 
never ratified, and that the plea of estoppel is not well 
founded; that plaintiffs (and the. other stockholders sirai-
larly situated) recover the property conveyed to W. F1 
Matthews,..and recover judgment against him for the 
amount of cash,paid to him in connection with the trans-
action betweenthe two associations ; that all tbe property 
•reserved to the guaranty stockholders be . recovered of 
and from them, and that all conveyances affecting any 
of the property conveyed by the El Dorado Association 
be canceled ; that the Union Savings Building & Loan 
Association, and alt other parties fully account for all 
properties received by them from the assets .of the .E1 
Dorado Building & Loan Association." 

An appeal has been duly prosecuted to this court 
from said decree. 

The absorption of the .assets of the El Dorado Build-
ing & Loan Association by the Union Savings Building 
& Loan Association was attempted under act 128 of the 
Acts of 1929. Section 6 of that act prohibits the with-
drawing of guaranty capital stock until final liquidation 
of an association, and requires that the funds derived 
from the sale of such shares shall be set aside, and be a 
permanent and fixed guaranty to all other shareholders 
and ce•rtificate holders that the association will fulfill its 
agreement with them as per terms of the contract issued 
to them. The contract in questithi provided for the with-
drawal of certain real estate to liquidate the guaranty 
stock, and was withdrawn and divided between the hold--



ers thereof contrary to the proVisions of the act. ' The 
contract also violated § 22 of act 128 of the Acts of 1929, 
which required the consent of the shareholders holding a 
majority of the shares in each of the contracting associa-
tions in case of a merger. Appellants insist that § 22 
had reference to shareholders who had a right to vote 
under the by-laws of the associations, and have called our 
attention to the by-law of the El Dorado Building & Loan 
Association allowing guaranty shareholders only to vote. 
The act does not so state, but, on the contrary, provides 
that, before there can be a merger of two associations, the 
consent of the shareholders holding a majority of the 
shares in each of the contracting associations must be 
obtained. The character of contract entered into -was 
prohibited by act 128 of the Acts of 1929 and was void 
ab initio. and was incapable of ratification. 

W. F. Matthews was acting in a fiduciary capacity, 
and had no right to appropriate assets belonging to his 
employer as . a commission for negotiating and executing 
a contract prohibited by- law, and especially when this 
commission was paid him secretly and without the 
knowledge of the guaranty stockholders, as shown by the 
record in this case. 

No error appearing, the decreejs in all things af-
firmed.


